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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA
CENTRAL DIVISION

UNITED STATES OF AMERICA,
Plaintiff, No. CR03-3016-MWB
Vs. MEMORANDUM OPINION AND
ORDER REGARDING
JEFFREY DAVID DETERMAN, DEFENDANT’S MOTION UNDER 28
U.S.C. § 2255 TO VACATE, SET
Defendant. ASIDE, OR CORRECT SENTENCE
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his matter comes before the court pursuant to the November 1, 2004, pro se
TPetition Under 28 U.S.C. § 2255 To Vacate, Set Aside, Or Correct Sentence

By A Person In Federal Custody by defendant Jeffrey David Determan (Doc. No. 35).
In his motion, Determan seeks relief from his sentence to 120 months of imprisonment on
a charge of possession with intent to deliver 50 grams or more of methamphetamine and
marijuana after a prior conviction for a felony drug offense. Determan seeks such relief
based on a “Booker error” in his sentencing. The court is now ready to address the merits

of Determan’s petition.

I. INTRODUCTION
A. Charges, Conviction, Sentencing, and Appeal

In an Indictment handed down on February 21, 2003, defendant Determan was
charged with possession with intent to deliver 50 grams or more of a mixture or substance
containing a detectable amount of methamphetamine (Count 1), in violation of 21 U.S.C.
§§ 841(a)(1), 841(b)(1)(B), 841 (b)(1)(D) and 851. Thereafter, on May 2, 2003,
Determan pleaded guilty to Count 1 before Chief United States Magistrate Judge John A.
Jarvey. Following the plea hearing, Chief Judge Jarvey issued a Report and
Recommendation recommending acceptance of Determan’s guilty plea. On May 19, 2003,
United States District Court Judge Linda R. Reade accepted Chief Judge Jarvey’s Report
and Recommendation, to which no objections had been filed.

On October 28, 2003, Determan’s case was reassigned to the undersigned for
sentencing. During the sentencing hearing held on October 29, 2003, the undersigned
sentenced Determan to 120 months imprisonment. Following the imposition of his
sentence, Determan did not file an appeal. Instead, he chose to file the current motion

pending before the court.



B. The Motion To Vacate Sentence
On November 1, 2004, Determan filed his pro se Petition Under 28 U.S.C. § 2255
To Vacate, Set Aside, Or Correct Sentence By A Person In Federal Custody (Doc. No.
35). Determan’s § 2255 sought relief on only one ground. Specifically, he alleged a
“Booker-type error,” and raised allegations that he had been subjected to an illegal
sentence.1 The court will consider the merits of Determan’s claim after a brief review

of the standards applicable to his § 2255 motion.

I1. LEGAL ANALYSIS
A. Standards For Relief Pursuant To § 2255
1. Relief on the merits of the claims
The court must first consider the standards applicable to a motion for relief from
sentence pursuant to 28 U.S.C. § 2255. Section 2255 of Title 28 of the United States
Code provides as follows:

A prisoner in custody under sentence of a court
established by Act of Congress claiming the right to be
released upon the ground [1] that the sentence was imposed in
violation of the Constitution or laws of the United States, or
[2] that the court was without jurisdiction to impose such
sentence, or [3] that the sentence was in excess of the
maximum authorized by law, or [4] is otherwise subject to
collateral attack, may move the court which imposed the
sentence to vacate, set aside or correct the sentence.

1In his petition, Determan actually brings his allegations under Blakely v.
Washington, because at the time he filed his motion, United States v. Booker was still
pending before the United States Supreme Court. However, for the purposes of clarity,
the court will simply refer to Determan’s argument as a “Booker-type error.”
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28 U.S.C. § 2255; Bear Stops v. United States, 339 F.3d 777, 781 (8th Cir. 2003) (“To
prevail on a § 2255 motion, the petitioner must demonstrate a violation of the Constitution
or the laws of the United States.”). Thus, a motion pursuant to § 2255 “is ‘intended to
afford federal prisoners a remedy identical in scope to federal habeas corpus.’” United
States v. Wilson, 997 F.2d 429, 431 (8th Cir. 1993) (quoting Davis v. United States, 417
U.S. 333, 343 (1974)); accord Auman v. United States, 67 F.3d 157, 161 (8th Cir. 1995)
(quoting Wilson). On the other hand,

Section 2255 relief is not available to correct errors
which could have been raised at trial or on direct appeal,
absent a showing of cause and prejudice, United States v.
Frady, 456 U.S. 152, 167-68, 102 S. Ct. 1584, 1594-95, 71
L. Ed. 2d 816 (1982), or a showing that the alleged errors
were fundamental defects resulting in a complete miscarriage
of justice. See United States v. Smith, 843 F.2d 1148, 1149
(8th Cir. 1988) (per curiam).

Ramey v. United States, 8 F.3d 1313, 1314 (8th Cir. 1993) (per curiam); accord Johnson
v. United States, 278 F.3d 839, 844 (8th Cir. 2002) (“In order to obtain collateral review
of a procedurally defaulted issue, [a § 2255 movant] must show ‘either cause and actual
prejudice, or that he is actually innocent.’”) (quoting Bousley v. United States, 523 U.S.
614, 622 (1998), with citations omitted).

The “cause and prejudice” that must be shown to resuscitate a procedurally
defaulted claim may include “ineffective assistance of counsel.” See Becht v. United
States, 403 F.3d 541, 545 (8th Cir. 2005). Otherwise, “[t]he Supreme Court recognized
in Bousley that ‘a claim that “is so novel that its legal basis is not reasonably available to
counsel” may constitute cause for a procedural default.”” United States v. Moss, 252 F.3d
993, 1001 (8th Cir. 2001) (quoting Bousley, 523 U.S. at 622, with emphasis added, in turn

quoting Reed v. Ross, 468 U.S. 1, 16 (1984)). “Actual prejudice” requires a showing that



the alleged error “‘worked to his actual and substantial disadvantage, infecting his entire
trial with error of constitutional dimensions.’” Johnson, 278 F.3d at 844 (quoting United
States v. Frady, 456 U.S. 152, 170 (1981), and explaining, further, that the movant must
show that there is a substantial likelihood that, absent the error, a jury would have
acquitted him of the charged offense). To establish “actual innocence,” as an alternative
way to resuscitate a procedurally defaulted claim, “‘petitioner must demonstrate that, in
light of all the evidence, it is more likely than not that no reasonable juror would have
convicted him.’” Id. (quoting Bousley, 523 U.S. at 623). “‘This is a strict standard;
generally, a petitioner cannot show actual innocence where the evidence is sufficient to
support a [conviction on the charged offense].”” Id. (quoting McNeal v. United States, 249
F.3d 747, 749-50 (8th Cir. 2001)).

The Eighth Circuit Court of Appeals will review the district court’s decision on a
§ 2255 motion de novo, regardless of whether the district court’s decision grants or denies
the requested relief. Compare United States v. Hilliard, 392 F.3d 981, 986 (8th Cir.
2004) (“We review the district court’s decision to grant or deny relief on a petitioner’s
ineffective assistance of counsel claim de novo.”) (citing United States v. White, 341 F.3d
673, 677 (8th Cir. 2003)); with United States v. Hernandez, 436 F.3d 851, 854 (8th Cir.
2006) (““We review de novo the district court’s denial of a section 2255 motion.’”)
(quoting Never Misses A Shot v. United States, 413 F.3d 781, 783 (8th Cir. 2005)).
However, “[a]ny underlying fact-findings are reviewed for clear error.’” Hernandez, 436
F.3d at 855 (quoting United States v. Davis, 406 F.3d 505, 508 (8th Cir. 2005)).

2. Entitlement to an evidentiary hearing

As the Eighth Circuit Court of Appeals recently explained,

A petitioner is entitled to an evidentiary hearing on a
§ 2255 motion unless “the motion and the files and the records
of the case conclusively show that [he] is entitled to no relief.”
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28 U.S.C. § 2255. We review the district court’s decision not
to hold an evidentiary hearing for an abuse of discretion.
Saunders v. United States, 236 F.3d 950, 952 (8th Cir. 2001).
“That standard is somewhat misleading, however, because
review of the determination that no hearing was required
obligates us to look behind that discretionary decision to the
court’s rejection of the claim on its merits, which is a legal
conclusion that we review de novo.” Id. Therefore, in order
to determine if [a movant under § 2255] is entitled to remand
for an evidentiary hearing, we must consider the validity of his
[claim for § 2255 relief]. Id.

United States v. Ledezma-Rodriguez, 423 F.3d 830, 835-36 (8th Cir. 2005). More
specifically, “A district court does not err in dismissing a movant’s section 2255 motion
without a hearing if (1) the movant’s ‘allegations, accepted as true, would not entitle’ the
movant to relief, or ‘(2) the allegations cannot be accepted as true because they are
contradicted by the record, inherently incredible, or conclusions rather than statements of
fact.”” Buster v. United States, 447 F.3d 1130, 1132 (8th Cir. 2006) (quoting Sanders v.
United States, 341 F.3d 720, 722 (8th Cir. 2003), with citation and quotation marks
omitted). “In some cases, the clarity of the existing record on appeal makes an evidentiary
hearing unnecessary, [but] [a]bsent such clarity, an evidentiary hearing is required.”
Latorre v. United States, 193 F.3d 1035, 1038 (8th Cir. 1999). At the evidentiary
hearing, if one is required, the defendant must establish that, “in light of all the evidence,
it is more likely than not that no reasonable juror would have convicted him.” Bousley,
523 U.S. at 623; accord Latorre, 193 F.3d at 1038 (quoting this standard from Bousley).

In this case, the court concludes that no evidentiary hearing is required on any issue,
because the record “conclusively show([s] that [Determan] is entitled to no relief” on any
of his claims, as the court will explain in more detail below. 28 U.S.C. § 2255; Ledezma-

Rodriguez, 423 F.3d at 835-36.



B. The “Booker Error”

Determan’s sole claim for § 2255 relief is an alleged “Booker error.” Determan
does not provide any specific facts in support of his contention; rather, he simply alleges
he was subjected to an illegal sentence. This is apparently a contention that his “sentence
was imposed in violation of the Constitution or laws of the United States.” 28 U.S.C.
§ 2255 (stating this and other grounds for relief); Bear Stops, 339 F.3d at 781 (“To prevail
on a § 2255 motion, the petitioner must demonstrate a violation of the Constitution or the
laws of the United States.”). Although the specifics of Determan’s claim are not
delineated for the court, such specificity is not necessary in order for this court to address
Determan’s contentions. Accordingly, the court will proceed to briefly address the merits
of Determan’s claim.

On January 12, 2005, the United States Supreme Court handed down its decision
in Booker, 543 U.S. 220 (2005). In Booker, the Court issued two separate majority
opinions. Id. First, Justice Stevens, writing for the Court, held that the rule announced
in Blakely v. Washington, 542 U.S. 296 (2004), applied to the federal sentencing
guidelines. Booker, 543 U.S. at 226-27. Justice Stevens’s opinion was grounded on the
premise that the federal sentencing guidelines were mandatory and imposed binding
requirements on all sentencing judges. Id. at 232-34. The second majority decision, with
Justice Breyer writing for the Court, invalidated two provisions of the Sentencing Reform
Act of 1984 that had the effect of making the Guidelines mandatory. Id. at 245.
However, by its very terms, Booker states that it is to apply “to all cases on direct

b

review.” Id. at 268. The decision makes no reference to cases on collateral review.
Every federal court of appeals, including the Eighth Circuit Court of Appeals, to have
considered the issue has held that Booker does not apply retroactively to cases on collateral

review. See Never Misses A Shot v. United States, 413 F.3d at 781, 783 (8th Cir. 2005);



see also Lloydv. United States, 407 F.3d 608, 615-16 (3rd Cir. 2005); Guzman v. United
States, 404 F.3d 139, 143-44 (2d Cir. 2005); Varela v. United States, 400 F.3d 864, 868
(11th Cir.2005); United States v. Price, 400 F.3d 844, 845 (10th Cir. 2005); Humphress
v. United States, 398 F.3d 855, 857 (6th Cir. 2005); McReynolds v. United States, 397
F.3d 479, 481 (7th Cir. 2005). Because this case was not pending on direct review when
Booker was decided, the holdings of Booker would be inapplicable as a basis to attack the
sentence here. See Never Misses A Shot, 413 F.3d at 783; see also Lloyd, 407 F.3d at
615-16; Guzman, 404 F.3d at 143-44; Varela, 400 F.3d at 868; Price, 400 F.3d at 845;
Humphress, 398 F.3d at 857; McReynolds, 397 F.3d at 481. Therefore, regardless of the

specifics, Determan’s motion is without merit and consequently, is denied.

C. Certificate Of Appealability

Defendant Determan must make a substantial showing of the denial of a
constitutional right in order to be granted a certificate of appealability in this case. See
Miller-El v. Cockrell, 537 U.S. 322 (2003); Garrett v. United States, 211 F.3d 1075,
1076-77 (8th Cir.), cert. denied, 531 U.S. 908 (2000); Mills v. Norris, 187 F.3d 881, 882
n.1 (8th Cir. 1999); Carter v. Hopkins, 151 F.3d 872, 873-74 (8th Cir.), cert. denied, 525
U.S. 1007 (1998); Ramsey v. Bowersox, 149 F.3d 749 (8th Cir. 1998), cert. denied, 525
U.S. 1166 (1999); Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997), cert. denied, 525
U.S. 834 (1998). “A substantial showing is a showing that issues are debatable among
reasonable jurists, a court could resolve the issues differently, or the issues deserve further
proceedings.” Cox, 133 F.3d at 569. Moreover, the United States Supreme Court
reiterated in Miller-El v. Cockrell that “‘[w]here a district court has rejected the
constitutional claims on the merits, the showing required to satisfy § 2253(c) is

straightforward: The petitioner must demonstrate that reasonable jurists would find the



district court’s assessment of the constitutional claims debatable or wrong.’” 537 U.S. at
338 (quoting Slack v. McDaniel, 529 U.S. 473, 484 (2000)). The court determines that
Determan’s petition does not present questions of substance for appellate review, and
therefore, does not make the requisite showing to satisfy § 2253(c). See 28 U.S.C. §
2253(c)(2); Fed. R. App. P. 22(b). Accordingly, with respect to Determan’s claim, the

court shall not grant a certificate of appealability pursuant to 28 U.S.C. § 2253(c).

I11. CONCLUSION
Upon the foregoing, Jeffery David Determan’s November 1, 2004, pro se Petition
Under 28 U.S.C. § 2255 To Vacate, Set Aside, Or Correct Sentence By A Person In
Federal Custody (Doc. No. 35) is denied in its entirety.
IT IS SO ORDERED.
DATED this 18th day of August, 2006.

Mok w. Ro

MARK W. BENNETT
CHIEFJUDGE, U. S. DISTRICT COURT
NORTHERN DISTRICT OF IOWA
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