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PRELIMINARY INSTRUCTION NO. 1- PRELIMINARY INSTRUCTIONS

Membersof thejury,thesepreliminary instructionsareto hel pyou better understand
thetrial andyourroleinit. Consider theseinstructions, together with any oral instructions
giventoyouduringthetrial andthewritteninstructionsgiven at theend of thetrial, and apply
themasawhol etothefactsof thecase. In considering theseinstructions, theorderinwhich

they are given is not important.



PRELIMINARY INSTRUCTION NO. 2- SUMMARY OF THE CASE

Thefollowing isabrief summary of the case.

This case is brought by , who alleges that

,thedefendant[ ], [denies] [deny] that ,andalleges

Thissummary isnot evidence, butisonly abrief description of thefactual disputesyou

will be asked to resolve.



PRELIMINARY INSTRUCTION NO. 3- SUMMARY OF CLAIMS

Tohelpyoufollow theevidence, hereisabrief summary of what theplaintiff [s] intend
to prove:

1;

2.;and

3.

The defendant [s] [deny] [denies] the plaintiff [S'] ['s] claim [s], and intend to prove:

1.; and

2.

Thisisonly apreliminary outline of the case. Attheend of thetrial, | will giveyou
moredetailedwritteninstructionsconcerningtheplaintiff [S'] [’ 5| claim[s] and thedefendant

[S'][ s] defense[s]. Y oushouldusethosefinal instructions, and not thissummary, todecide

the case.



PRELIMINARY INSTRUCTION NO. 4 - DUTY OF JURORS

Y our duty asjurorsisto listen to the evidence, decide thefacts, and then apply those
factsto the law asstated in my instructions. Y ou aone arethejudges of the facts, but you
must follow the law as| giveit to you, even if you disagree with the law or do not like it.

Donot allow sympathy or prejudicetoinfluenceyouintheperformanceof your duty
asjurors. Youaretoreachajust verdict, unaffected by anything except for theevidence, your
common sense, and the instructions.

[Unlessyouareinstructed otherwise, you areto apply theseinstructionsseparately to
each[plaintiff] [defendant] [plaintiff and defendant] inthiscase. [For example, if youfindthat
oneplaintiff isentitledtorecover,itdoesnot necessarily follow that [all] [both] plaintiffsare
entitledtorecover.] [Similarly,] [Forexample,] if youfindthat [the] [a] plaintiff isentitledto
recover against onedefendant, it does not necessarily follow that the plaintiff isentitled to

recover against [all] [both] defendants.]]



PRELIMINARY INSTRUCTION NO. 5-LIABILITY OF CORPORATIONS

[isa] [are] corporation[s]. Althoughacorporationisoftentreated

under thelaw asif it wereaperson, acorporation can only act throughitsemployees, officers,
directors,and agents. Therefore, acorporationisheldresponsibleunder thelaw for theacts
or omissionsof itsemployees, officers, directors, and agents, performed withinthe scope of
their authority.

Employees, officers, directors, and agentsof acorporationareacting“ withinthescope
of their authority” only when they are engaged in the performance of duties expressly or
impliedly assigned to them by the corporation. Unless you are instructed otherwise, a
corporationisnot responsiblefor theactsor omissionsof itsemployees, officers, directors,
or agents, performed outside the scope of their authority.

All parties — including individuals, regardless of their position in society, and
corporations, whether largeor small — stand equal beforethelaw and areentitledtothesame

fair consideration and treatment by you.



PRELIMINARY INSTRUCTION NO. 6- ORDER OF TRIAL

Thetrial will proceed as follows:

After | finishreading thesepreliminary instructions, thelawyersmay makeopening
statements. Anopening statementisnot evidence. Itissimply asummary of what thelawyers
expect the evidence to be.

Theplaintiff [s] will then present evidence. Thedefendant [s] may cross-examinethe
plaintiff [s'] [’ s] witnesses. Followingtheplaintiff [S'] [ s] case, thedefendant [s]| may present
evidence. Theplaintiff [s] may cross-examinethedefendant[s'] [’ 5| withesses. Followingthe
defendant [S'] [’ 5] case, the parties may present additional evidence.

After theevidenceisconcluded, | will giveyouthefinal instructions. Thelawyerswill
then maketheir closing argumentsto summarizeandinterpret theevidencefor you. Aswith
opening statements, closing arguments are not evidence. Then | will giveyou somefinal

instructions on deliberations, and you will retire to deliberate on your verdict.



PRELIMINARY INSTRUCTION NO. 7-BURDEN OF PROOF

Y our verdict will depend upon whether or not you find that certain factshave been
proved. Theobligationto proveafact, or “theburden of proof,” isuponthe party whoseclaim
dependsuponthat fact. Theparty withtheburden of proving afact must provethefact by “the
greater weight of theevidence,” whichisproof that thefactismorelikely truethannot true.

Todeterminewhether afact hasbeen proved by thegreater wei ght of theevidence, you
must consider the evidence inthecase, decidewhich evidenceismorebelievable, andthen
determine whether thefactismorelikely truethannottrue. If youfind afactismorelikely
truethan not true, thenthat fact hasbeen proved by thegreater weight of theevidence. If you
find afact is more likely not true than true, or you find the evidence on the fact is equally
bal anced, thenthat fact hasnot been proved by thegreater weight of theevidence. Thegreater
weight of the evidence is not determined by the number of witnesses or exhibits a party
presents, but by your judgment as to the weight of all the evidence.

Y oumay haveheard of theterm“ proof beyond areasonabledoubt.” Thatisastricter

standard which appliesin criminal cases. It does not apply in civil cases such as this one.



PRELIMINARY INSTRUCTION NO. 8- DEFINITION OF EVIDENCE

Y ou are to base your verdict on the law | givetoyouinmy instructionsand onthe
evidence placed before you during the trial. “Evidence” is:
1. Testimony in person.
2. Testimony previously given, including depositions read into evidence and
videotaped depositions replayed during thetrial.
Exhibits admitted into evidence by the court.
4. Stipulations, which areagreementsbetweenthe partiesannounced duringthe
trial.
5. Any other matter admitted into evidence.
None of the following is evidence:
1. Statements, arguments, questions, and comments by the lawyers.
2. Objections and rulings on objections.
3. Testimony | tell you to disregard.
4. Anything you saw or heard about this case outside the courtroom.
Evidencemay bedirect or circumstantial, but you should not be concerned withthese
terms. Thelaw makesno distinction betweentheweight to begivento direct evidenceand
circumstantial evidence. That isfor you to decide.
Donot concludefromanything | may door say duringthetrial that | haveany opinions

on the case favoring one side or the other.



PRELIMINARY INSTRUCTION NO. 9- CREDIBILITY OF WITNESSES

Y oumay believeall of what awitnesssays, part of it, or noneof it. Indecidingwhat
testimony to believe, consider thewitness' sintelligence,memory, motivesfor testifyinga
certainway, manner whiletestifying, whether thewitnesssaid something different at anearlier
time, thegeneral reasonabl enessof thetestimony, thewitness’ sopportunity to haveseenor
heard thethingsabout whichthewitnessistestifying, andtheextenttowhichthetestimony is
consistent with other evidence you believe.

Keep in mind that people sometimes hear or seethings differently and sometimes
forget things. Y ou should consider whether awitness’ smis-recollection hastodowith an
important fact or only asmall detail. Y ou also should consider whether awitness’ sfalseor
inaccuratetestimony istheresult of an innocent mis-recollection, alapse of memory,or an
intentional falsehood.

A witnessmay bediscredited, or “impeached,” by evidencethat isincons stent withthe
witness' stestimony. Thiswouldincludeevidencethat at someearlier time, thewitnesssaid
or did something, or failed to say or do something, that isinconsistent with the witness's
testimony inthetrial. Itisfor youtodecidewhether or not awitnesshasbeenimpeached. If
you decide that awitness has been impeached, and thus discredited, you may choose to
disbelieveall or part of thewitness stestimony. Ontheother hand, youmay choosetobelieve

the witness’ s testimony even though the witness has been impeached.



PRELIMINARY INSTRUCTION NO. 10- OPINION EVIDENCE —
EXPERT WITNESS

Y oumay hear testimony fromwitnessesdescribed asexperts. “ Experts’ are persons
whomay be knowledgeablein afield because of their education andexperience. They are
permitted to give their opinions on mattersin that field and the reasons for their opinions.

Y ou may accept or reject expert testimony just like any other testimony. After
consideringthewitness’ seducati on and experience, thereasonsgivenfor theopinion,andal
theother evidenceinthecase, youmay givean expert witness' stestimony whatever weight,
if any, you think it deserves.

Anexpertwithnessmay beaskedto assumecertainfactsaretrue, andtogiveanopinion
based onthat assumption. Thisiscalled ahypothetical question. Whendecidingtheweight,
if any,togivetoanexpert witness stestimony, if afact assumedinahypothetical questionhas
not been proved by theevidence, you shoul d consider theextent towhich thefa say assumed

fact affects the value of the opinion.

10



PRELIMINARY INSTRUCTION NO. 11 - STIPULATED FACTS

Thepartiesmay agreeto certainfactsand reducethemto anoral or writtenagreement
or stipulation. Duringthetrial, thecourt or an attorney for aparty may readtoyouall or apart
of such anagreement or stipulation. Y ou shouldtreat stipul ated factsashaving been proved.

[The parties have stipul ated to the following facts:]

11



PRELIMINARY INSTRUCTION NO. 12 - ADMISSIONS

A party may haveserved onanother party awritten“requestforadmisson,” requesting

the other party to admit that certainfactsaretrue. Y ou shouldtreat all factsadmitted under

this procedure as having been proved.
Y ou also may hear evidenceof statementscalled“ admissions,” which arestatements

madeby aparty beforethistrial whilenot under oath. If youfind such astatement wasmade,

you may regard it asif it had been made under oath here in court.
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PRELIMINARY INSTRUCTION NO. 13- INTERROGATORIES

Duringthistrial,youmay hear theword*interrogatory.” Aninterrogatory isawritten
questionone party can sendtotheother whichtheother party must thenanswer under oathand
inwriting. Consider interrogatoriesand theanswerstothemasif they werequestionsasked

and answered under oath here in court.

13



PRELIMINARY INSTRUCTION NO. 14 - DEPOSITIONS
A depositionistestimony taken under oath beforethetrial and preservedinwriting or

on videotape. Testimony from a deposition may be read into evidence or replayed on

videotape. Consider that testimony asif it had been given under oath herein court.
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PRELIMINARY INSTRUCTION NO. 15- OBJECTIONS

Duringthetrial,thelawyersmay make objectionsor motions. Y ou shouldnot holdit
against thelawyersor their clientswhenthey dothis. A lawyer hasaduty to object whena
party offerstestimony or other evidencethelawyer believesisnot properly admissible. If |
sustai n an obj ectionto aquestion, you should not pay any attentiontothequestionitself. Also,
when | ruleor comment onan objection or motion, you should not think | haveany opinions

on the case favoring one side or the other.
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PRELIMINARY INSTRUCTION NO. 16 - BENCH CONFERENCES

Duringthetrial,it may benecessary for metotalk withthelawyersout of your hearing,
either by having abench conferencehere,whileyouarepresentinthecourtroom, or by calling
arecess. Pleaseunderstandthat whileyouarewaiting, weareworking. Thepurposeof these
conferencesistodecidehow certain evidenceisto betreated under therul esof evidence, and
toavoidwastingyour time. Wewill dowhat we can to keep the number and |ength of these

conferences to a minimum.
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PRELIMINARY INSTRUCTION NO. 17 - NOTE-TAKING

Y oumay takenotesduringthetrial if youwish. TheCourt Security Officer will give
you note pads and pens for this purpose after the attorneys’ opening statements.

If you choosetotakenotes, besurethat it doesnotinterferewithyour ability tolisten
totheevidence. Itistheresponsibility of all jurorstolisten carefully totheevidence. Y ou
cannot givethisresponsibility toanother juror who may betaking notes. We depend onall
members of the jury to remember and consider the evidence.

A juror’ snotesarenot evidence. They areno morereliablethanthememory of ajuror
who chooses to listen carefully to the evidence without taking notes.

Donotdiscussyour noteswith anyoneuntil you beginyour deliberations, and do not
take your noteswith you when you leave the courtroom. Leavethem onyour chair inthe
courtroom, and the Court Security Officer will safeguard them for you. Y our notes will
remainconfidential throughout the trial, and will be destroyed when the trial is owanuwill
noticethat wehavean official court reporter makingarecord of thetrial. However, wewill

not haveatypewritten transcript of therecord avail ablefor your useinreaching your decision.
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PRELIMINARY INSTRUCTION NO. 18- ADMONITION

Y ou will not be required to remain together while court isin recess. However, to
ensure fairness, you must obey the following rules:

First,donot talk among yoursel vesabout thiscaseuntil yougotothejury roomat the
end of the case to decide on your verdict.

Second, do not talk with anyone else about the case until thetrial is over and your
verdict has been accepted by me. If you overhear someone talking about the case or if
someone tries to talk to you about the case, report it to me immediately.

Third,duringthetrial,youshouldnottalk withany of thelawyers, parties, or witnesses
about anything —you should not even passthetime of day withthem. Thisisbecauseitis
important not only that you do justicein thiscase, but a so that you give the appearance of
doingjustice. If aperson from oneside of thelawsuit seesyoutalking to apersonfromthe
other side—evenifitissimply to passthetime of day —asuspicionabout your fairnessmight
arise. Whenalawyer, party, or witnessdoesnot speak to youwhenyou passinthehall, ride
theelevator, or thelike, they are not being discourteous; they areonly following therules.
They are not supposed to talk with you.

Fourth, do not read any news stories or articles or listen to any radio or television
reports about the case.

Fifth, do not do any research or make any investigation into the case on your own.

Sixth, do not makeup your mind duringthetrial about what theverdict shouldbe. Keep
anopen minduntil after you have goneto the jury room todecidethecaseand youandyour

fellow jurors have discussed the evidence.

18



IT1SSO ORDERED.
DATED this day of , 2000.

PAUL A. ZOSS
MAGISTRATE JUDGE
UNITED STATESDISTRICT COURT
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FINAL INSTRUCTION NO. 1-INTRODUCTION

Membersof thejury,thewritteninstructions| gaveyou at thebeginning of thetrial and
any oral instructions | gave you during the trial remain in effect. | now give you some
additional instructions.

Theinstructions| amabouttogiveyou,aswell asthepreliminary instructionsgivento
you at thebeginning of thetrial,arein writing and will be availableto youinthejury room.
Thesefinal instructionsare no more important than the preliminary ones, nor arewritten
Instructionsmoreimportant than oral ones. Allinstructions, whenever givenandwhetherin
writing or not, must be followed.

In considering these instructions, the order in which they are given is not important.
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FINAL INSTRUCTION NO. 2 -
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FINAL INSTRUCTION NO. 3 -
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FINAL INSTRUCTION NO. X - (ACTUAL) DAMAGES

If youfindinfavor of [the] [a] plaintiff,then you must award[the] [that] plaintiff the
amount that youfind by thegreater weight of theevidencewill fairly andjustly compensatethe
plaintiff for any damagesyoufindtheplaintiff sustained asadirect result of [ describeclam].

[The plaintiff's] [ 's] claim for damages includes distinct types of

damages, which you must consider separately.
[LIST ELEMENTS OF DAMAGES, for example]

Fird, you must determinetheamount of any emotional distressdamagessustained by
the Plaintiff in the past as aresult of the defendant [’ ] [s'] wrongful actions.

Emotional distress may include, but is not limited to, mental
anguish, nervousness, worry, irritability, disappointment,
depression, confusion, apprehension, embarrassment, and a
feeling of uselessness or loss of enjoyment of life.

Second, you must determinetheamount of any emotional distressdamagestheplaintiff
will sustain in the future as aresult of the defendant’ s wrongful actions.

Third, youmust determinethereasonabl eval ueof themedical careand suppliesneeded
by and actually provided to the plaintiff in the past.

Fourth, you must determine the reasonabl e value of the medical care and supplies
reasonably certain to be needed and provided in the future.

Fifth, you must determine theamount of any wages and fringe benefitsthe plaintiff
would have earned in hisemployment with the defendant from the time he claimshewas
constructively discharged through thedate of your verdict, minustheamount of earningsand
benefitsthat theplaintiff received from other employment during that time. Thisiscalled
“back pay.”

Sixth,

Y ou must enter separateamountsintheverdict formfor eachtypeof damages, andyou

must not include the same item in more than one category.

23



FINAL INSTRUCTION NO. Y - CALCULATING DAMAGES

['Y oudo not haveto determinedamagesby any exact or mathematical standard, but you
should not useguesswork or specul ation. Y ou should simply useyour sound judgment based
uponanimpartial considerationof theevidence. Also, you must not act arbitrarily or out of
sympathy or prejudice toward a party.]

[The plaintiff hasaduty under thelaw to “ mitigate” damages -- that is, to exercise
reasonabl ediligenceunder thecircumstancesto minimizedamages. If youfindby thegreater
weight of theevidencethat theplaintiff failedto seek out or take advantage of anopportunity
that was reasonably availableto [the plaintiff] [him] [her], you must reducethe plaintiff’s
damagesby theamount [theplaintiff] [ he] [she] couldreasonably haveavoidedif [theplaintiff]
[he] [she] had sought out or taken advantage of such an opportunity.]

[In arriving at an item of damage, you cannot establish afigure by taking down the
estimate of each juror astothat item of damageand agreeinginadvancethat the average of
those estimates will be your award of damage for that item.]

[ Futureeconomic damagesmust bereducedto present value. “ Present value’ isasum
of money paid now which, together withinterest earned at areasonabl erateof return, would
compensate the plaintiff for future economic losses. Non-economic damages, such as
emotional distress damages, are not to be reduced to present value.]

Though | have instructed you on the proper measure of damages, you should not
consider that asanindication of my view asto which party isentitled to your verdictinthis
case. | haveinstructed you astothe measure of damagesonly for your guidancein caseyou

find that [the] [a] plaintiff is entitled to damages.
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FINAL INSTRUCTION NO. Z - DELIBERATIONS

In conducting your deliberations and returning your verdict, you must follow these
rules:

First,whenyougotothejury room,youmust sel ect aforepersonto presideover your
discussions and to speak for you herein court.

Second, itisyour duty, asjurors, todiscussthiscasewith oneanother inthejury room.
Y ou should try to reach agreement, if you can do so without violence to your individual
judgment. Do not beafraidto changeyour opinionif thediscussion persuadesyouthat you
should, but do not cometo adecision simply because other jurorsthink it isright or simply
toreachaverdict. Each of youmust makeyour own conscientiousdecision, but only after you
haveconsideredall the evidence, discussed it fully with your fellow jurors, andlistenedto
their views. Remember at all times, you are not partisans, but judges—judges of thefacts.
Y our only interest in this case is to seek the truth from the evidence.

Third, if youneed to communicatewithmeduring your deliberations, you may senda
noteto methrough the Court Security Officer, signed by oneor morejurors. | will respond
assoon aspossible, either inwriting or orally in open court. If you are brought into open
court,youshould not tell anyone—including me—how your votestandsnumerically, unless
| specifically ask you for thisinformation.

Fourth,your verdict must bebased solely ontheevidenceand onthelaw | havegiven
toyouinmy instructions. Nothing | havesaid or doneisintended to suggest what your verdict
should be —that is entirely for you to decide.

Fifth, your verdict must be unanimous.

Finally, | amgivingyoutheverdictform. A verdict formissimply thewritten notice
of thedecisionthat youreachinthiscase. Y ouwill takethisformtothejury room, andwhen

each of you hasagreed ontheverdict,your forepersonistofill intheformanddateit,andall
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jurorsaretosignit. Theforepersonthen should advisethe Court Security Officer that youare
ready to return to the courtroom.

IT1SSO ORDERED.

DATED this__ day of , 20

PAUL A. ZOSS
MAGISTRATE JUDGE
UNITED STATESDISTRICT COURT

26



