N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
CENTRAL Di VI SI ON

KAY E. BUSNMA,

Plaintiff, No. (01-3003-DEO
VS. ORDER

JO ANNE B. BARNHART,
COWM SSI ONER OF SOCI AL
SECURI TY, 1

Def endant .

Thi s case cones before the Court on plaintiff Kay E. Busna’s
application for Social Security benefits pursuant to Titles I
42 U.S.C. §8 405(g) and 8§ 1383(c)(3). After consideration of the
parties’ briefs and oral argunents, and the rel evant case and
statutory law, the Court finds this case should be reversed and
disability benefits awarded to Busna

. 1 NTRODUCTI ON
A PROCEDURAL BACKGROUND

On April 24, 1998, Kay E. Busma, filed an application for

1 Jo Anne B. Barnhart becarme the Acting Conm ssioner of

Soci al Security on Novenber 14, 2001. Pursuant to Rule 25(d) (1)
of the Federal Rules of Civil Procedure, Jo Anne B. Barnhart
shoul d be substituted for Larry G Massanari as the defendant in
this suit. No further action need be taken to continue this
suit by reason of the last sentence of section 205(g) of the
Social Security Act, 42 U S.C 8405(q).



disability benefits. She is alleging disability as of Decenber
12, 1997, based upon severe degenerative changes of the |unbar
spine with conplaints of | ow back pain, a history of tendinitis
of the right shoulder, congenital dwarfism and a history of
depression. (Tr. 103-08). Her application was denied initially
on June 15, 1998 and on reconsideration on January 14, 1999.
(Tr. 69, 76). Busnma requested a hearing before an ALJ and the
ALJ issued an order denying her benefits on July 30, 1999. (Tr.
13-22). She requested a review of the ALJ's decision and the
Appeal s Council affirmed the ALJ's decision. (Tr. 9, 4). Having
exhaust ed her adm ni strative renedi es, Busna filed for judicial
reviewin this Court. It is now appropriate for this Court to
review Busma’ s application pursuant to 42 U S.C. 8 405 (g).

B. FACTUAL BACKGROUND
1. | NTRODUCTORY FACTS AND DAI LY ACTIVITIES

Kay E. Busma was born March 23, 1950. (Tr. 43). At the tine
of the adm nistrative hearing held on May 5, 1999, she testified
she was 49 years old. (Tr. 43). She testified that she was
approximtely 43" tall and wei ghed 143 pounds. (Tr. 43). She
stated that she has a valid driver’s license wth no

restrictions and drives approximately 30 to 40 mles a week



(Tr. 43-44).

Busma testified that she gets up between 8:00 a.m and 9: 00
a.m and that she goes to bed between 10:00 p.m and 11: 00 p. m
(Tr. 56). She stated these tines vary depending if she is
“hurting really bad.” (Tr. 56). She testified that she has
probl ens sl eepi ng because of the pain. (Tr. 56). She stated
that she does not have problens performng activities such as
bat hi ng, dressing and feeding herself. (Tr. 56). She testified
that she spends her day straightening up the house, doing
di shes, wal king, having coffee with friends, watching TV,
relaxing and working on jigsaw puzzles. (Tr. 57). She
testified that she no | onger nows the | awmn and that her brother

and his wi fe do her vacuum ng and other simlar jobs. (Tr. 58).

She stated that she cannot sl eep when she is in pain because
she has to get up and nove around and then she may | ay down and
sl eep again until the pain cones back. (Tr. 58).

2. BUSMA' S VOCATI ONAL AND WORK HI STORY

Busma has her high school diploma. (Tr. 43). She went

t hrough a trai ning programand becane a certified nursing aide.

(Tr. 48).



Busma was enpl oyed at Franklin General Hospital where she
worked as a nurse’s aide. (Tr. 46). Busna testified that she
worked as a nurse’s aide for “25 years, going on 26.” (Tr. 46).
Her duties included feeding, bathing, turning, walking, and
repositioning residents. (Tr. 47). At this job she would have
to lift patients, sonme weighing between 150 and 250 pounds.
(Tr. 47). During 1995-1996 she al so worked as a ward secretary,
until the job was elimnated. (Tr. 47). As a ward secretary
she would do “charting,” and answer the phone. (Tr. 49). At
the time she was ward secretary, she also assisted the nurse’s
ai des. For about one year, 1995-1996 she was also board
secretary. (Tr. 48). This job involved hel ping put patients
back to bed. She testified that the work included, “help[ing]
the aides lift patients back into bed or taking soneone to the
bathroom” (Tr. 48). In 1997 her job as ward secretary was
elimnated at the hospital. (Tr. 49). 1In 1997, after she hurt
her back turning a patient, she left her position as a nurse’s
aide. (Tr. 49).

Her | ast job was part-time when she worked for one week at
a place called the Punper. (Tr. 44). She worked part-tine and
spent nost of this tine behind the register. She testified that
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she had to | eave that job because her | ower back could not take
the pain. (Tr. 44). She testified that her enployer tried to
fix up a support system for her feet but that this support
systemdid not help with the pain she experienced when she sat
for long periods of tine. (Tr. 45). She testified that the
problemw th the position at the Punper was that she was sitting
for long periods of time. (Tr. 46).
3. BUSMA'S MEDI CAL H STORY

Busma testified that she was injured in 1997 when she was
trying to turn a patient. (Tr. 49). She was seen by Dr. Dennis
who nade an appointrment for her to neet with Dr. Beck. (Tr.
49). After Dr. Beck exam ned Busnma he advi sed her that he coul d
not do anything for her because her spine was too short to do
surgery onit. (Tr. 50). Dr. Beck advised her to try therapy.
(Tr. 50). Dr. Dennis advised her to stop working because her
back was not going to get better and working woul d just nmake it
worse. (Tr. 50). Busna takes I\Iaproxen2 for pain. (Tr. 52).

She testified that she sonetines takes it once a day or twce a

2 Napr oxen: a nonsteroi dal anti-i nfl ammatory anal gesi c agent
used in the treatnent of rheumatoid conditions. St ednman’ s
Medical Dictionary 1176 (26th Edition).
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day as needed for the pain. (Tr. 52). She testified that she

al so takes Tyl enol “maybe once every two days or it depends on

i f [she]

is aching or sonething.” (Tr. 53).

4. VOCATI ONAL EXPERT’ S TESTI MONY

At the hearing on May 5, 1999, Jeff L. Johnson testified as

a vocational expert. The ALJ's first hypothetical provided:

(Tr.

62) .

The ALJ

[Aln individual who is 49 years old. She
was 47 years old as of the alleged onset
date of disability. She’'s a fermale. She
has a hi ghschool education, plus additional
training as a certified nurse[‘s] aide and
past relevant work as you've indicated in
Exhibit 9-E and she has the follow ng
| mpai rments.  She has degenerative changes
of the lunbar spine with conplaints of |ow
back pain, history of tendinitis of the
right shoulder, congenital dwarfism and
there’s a history of depression. As a
result of a conbi nati on of t hose
| mpai rments, she has the residual functional
capacity as follows. She cannot |ift nore
than five to ten pounds, no standing of nore
than 60 mnutes at a time, no sitting of
nore than 60 mnutes at a tinme and no
wal king of nore than 60 mnutes at a tine
with no repetitive bending, st oopi ng,
squatting, kneeling, crawing or clinbing.

perform any jobs she previously worked at, either

6

then asked, “Wuld this individual be able to

as she



perforned it or as it is generally perforned within the national
econony?” (Tr. 62). The vocational expert answered by sayi ng:
No, Your Honor. It would be ny opinion that
the past relevant work woul d be precluded,
either as the <claimant perforned the
positions or as generally perfornmed in the
nati onal econony, mainly due to the lifting
limtations of five to ten pounds and the
standing limtation of 60 m nutes.
(Tr. 63).

The ALJ asked if there were “any skills” that Busnma had
acquired “from her past work which she should be able to
transfer to other work within the national econony.” (Tr. 63).
The vocati onal expert replied, “No, Your Honor.” (Tr. 63). The
ALJ asked whether “within the paraneters of the hypothetical,
woul d the cl ai mant be able to performthe full and/or w de range
of unskilled work activity.” (Tr. 63). The vocational expert
answered, “The hypothetical would allow for a less than ful
range of |ight and sedentary work activities, Your Honor.” (Tr.
63) .

The ALJ t hen asked, “Wul d there remai n unskill ed j obs whi ch
have been admnistratively noticed which the claimnt could
performwithin the limtations of the hypothetical ?” (Tr. 63).

The vocational expert answered that sone exanpl es were a charge
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account clerk, office helper and surveillance nonitor. (Tr.

64) .
The ALJ asked his second hypothetical question:

[Aln individual of the sane age, sex
educati on, past rel evant wor k and
i mpai rments as previously specified and this
woul d be an individual who would have the
residual functional capacity as follows.
This individual could not lift nore than
five to ten pounds, with no standi ng of nore
than 15 at a tinme, no wal king of nore than a
half to one block at a tine with no
repetitive bendi ng or st oopi ng, no
repetitive pushing or pulling or working
with the armoverhead on the right. Assune
this individual could not return to past
rel evant work, transfer acquired work skills
or perform the full and/or w de range of
unskil I ed worKk.

(Tr. 64).

The vocational expert asked the ALJ, “Was there a sitting
limtation on hypothetical nunber two?” (Tr. 64). The ALJ
answered, “No, there isn't. Wuld there remain unskilled jobs
whi ch have been administratively noticed which the clainmant
could performwithin the [imtations of the hypothetical ?” (Tr.
64) . The vocational expert answered, “Wthin hypothetical
nunber 2, Your Honor, essentially a full range of sedentary work

activities could be perforned.” (Tr. 64). The vocati onal



expert gave the exanpl es of charge account clerk, surveillance
nonitor and order clerk. (Tr. 64). The ALJ asked the
vocational expert if there were other factors which woul d af f ect
vocati onal placenent whi ch have not been previously reflected in
t he hypot hetical questions asked. (Tr. 64-65). The vocati onal
expert replied, “Not to ny know edge, Your Honor.” (Tr. 65).
Busma’'s attorney then added a third hypothetical question
that was a conbination of the second and first hypothetica
guestions with additional limtations added to it:
[ TIhat would be the factor of intermttent
to constant pain while sitting, walking or
st andi ng.

(Tr. 65).

The vocational expert responded that he would, “need sone
limtations which would be derived fromthe pain itself.” (Tr.
65). Busnma’'s attorney responded this constant pain woul d cause,
“The inability to concentrate, the inability to remain at the

j ob position, perform whatever function, even sedentary job is

i nvol ved.” (Tr. 65). The vocational expert responded that he

woul d ook at that as the “. . . inability to remain on task or
the need for unschedul ed work breaks. |If that were the case,
that woul d preclude enploynent.” (enphasis added)(Tr. 65).
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Busnma’ s attorney then asked, “So, sone speci al consi deration
woul d have to be made?” (Tr. 65). The vocational expert
answered, “Yes.” (Tr. 65). After this question the vocationa
expert was not asked any further questions and the hearing
closed. (Tr. 65).

5. THE ALJ’ S DEC SI ON

The ALJ found that Busma was not disabled. (Tr. 14). 1In his
deci sion, the ALJ concl uded that:

No one doubts the clainant experiences sone
pain and disconfort. The issue to be
determined is if the severity of the
claimant’s pain wth resultant functional
limtations constitutes a di sabl i ng
condition within the neaning of the socia
Security Act. Wile the claimant’s
allegations of Ilimtation are basically
credible, the limtations that she admts
to, and that her doctor’s have indicated for
her, do not equate to total disability for
pur poses of the Social Security Act.
(Tr. 19).

The ALJ consi dered Busma’ s subj ective conpl ai nts of pain and
determ ned that he could di scount her conplaints because 1) the
objective nedical evidence did “not fully support” her

conpl aints of pain, 2) the objective nedical findings typically

associated with pain did “not fully corroborate” her conplaints

10



of pain, and 3) the “inconsistencies in the evidence as a whol e”
justified disregardi ng Busma’s subj ective conplaints. (Tr. 18).
The ALJ adopt ed hypot heti cal question nunber two, Tr. 64, which
reflected the limtations that the ALJ determined to be
supported by substantial evidence in the record as a whole.
Thi s hypot hetical did not include any limtation that Busma nust
avoi d prolonged sitting which will be discussed later in this
or der.

The ALJ reviewed the evidence and testinony in the record
and concluded as to Busma’s Residual Functional Capacity (RFC
as foll ows:

[ TIhe  cl ai mant retains the residual
functional capacity tolift up to 10 pounds.
She can stand up to 15 mnutes at a tine and
wal k up to one bl ock. She cannot do any
repetitive bending or stooping, nor can she
do repetitive pushing or pulling on the
right. She also cannot do repetitive
overhead work wth her arns. Thi s
assessnent is based on the claimant’s
testinony concerning her abilities at the
heari ng.
(Tr. 19).

The ALJ found that statements nade by Busnma during the

hearing were inconsistent with the objective nedical evidence,

her pursuit of treatnent, the type of nedication she took for
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pain, and her daily activities. (Tr. 18-19). The ALJ

determ ned that:
Wile the claimant’s al | egati ons of
limtation are basically «credible, the
limtations that she admts to, and that her
doctor’s have indicated for her, do not
equate to total disability for purposes of
the Social Security Act. Both she, her
treating physicians (including Dr. Dennis by
his own objective findings), and exam ni ng
physi ci ans indicate the claimant is capable
of sedentary worKk.

(Tr. 19).

The ALJ determ ned that Busma could not return to her past
rel evant work and that she had no transferable skills. (Tr
19). The Conm ssioner upon review of the ALJ' s decision found
that the ALJ's hypothetical question nunber two contained
limtations that were consistent with the objective and
subj ective evidence in the record. (Tr. 20). The vocati onal
expert testified that there were jobs that existed in
significant nunbers in the national econony that the clai mant
was capable of performng, such as charge account clerk,
surveillance nonitor, and order clerk, therefore the ALJ

concl uded that the cl ai mrant was “not di sabl ed” as defined in the

Social Security Act. (Tr. 20).
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C. THE COURT' S JURI SDI CTI ONAL BASI S
The Court will next review its jurisdictional basis for
adjudicating this case.

I n Bowen v. Yuckert, 482 U.S. 137 (1987), the United States

Suprenme Court delineated the steps which precede a district

court's review of a Social Security appeal:

The initial disability determ nation is nade
by a state agency acting under the authority
and supervision of the Secretary. 42 U S.C
§ 421(a), 1383b(a); 20 C.F.R 88 404. 1503,
416.903 (1986). If the state agency denies
the disability claim the clainmnt nmay
pursue a three-stage admnistrative review

process. First, the determnation is
reconsi dered de novo by the state agency. 88
404. 909(a), 416. 1409( a) . Second, t he

claimant is entitled to a hearing before an
admnistrative |law judge (ALJ) within the
Bur eau of Hearings and Appeal s of the Soci al
Security Admnistration. 42 US C 88
405(b) (1), 1383(c)(1) (1982 ed. and Supp.
I11); 20 CF R 88 404.929, 416.1429,
422.201 et seq. (1986). Third, the clai mant
may seek review by the Appeals Council. 20
C. F.R 88 404.967 et seq., 416.1467 et seq.
(1986). Once the claimant has exhausted
these adm nistrative renedies, he may seek
review in federal district court. 42 U S.C
8405(q).

Yuckert, 482 U. S. 137, 142, 107 S. C. 2287, 2291 96 L. Ed. 2d
119 (1987).
Section 1383(c)(3) of Title 42 of the United States Code
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a

provides, "The final determnation of the Secretary after
hearing . shal | be subject to judicial reviewas provided in
section 405(g) of this title. . . ." In pertinent part,

U S.C. 8§ 405(g) provides:

42 U. S. C

Any individual, after any final decision of
the Secretary nade after a hearing to which
he was a party, irrespective of the anount
in controversy, nmay obtain a review of such
decision by a civil action comenced w thin
sixty days after the nmailing to him of
notice of such decision or wthin such
further tinme as the Secretary may allow

Such action shall be brought in the district
court of the United States for the judicial

district in which the plaintiff resides, or
has his principal place of business, or, if
he does not reside or have his principal

pl ace of business within any such judicia

district, in the United States District
Court for the District of Colunbia . .
The court shall have power to enter, upon
t he pl eadings and transcript of the record,
a judgnent af firm ng, nmodi f yi ng, or
reversing the decision of the Secretary,
wth or without remanding the cause for a
rehearing. The findings of the Secretary as
to any fact, if supported by substanti al

evi dence, shall be conclusive . . . . The
j udgnent of the court shall be final except
that it shall be subject to review in the
same nmanner as a judgnment in other civil

actions .

8 405(g) (Supp. 1995). Accordingly, this Court

affirm reverse or remand the ALJ's deci sion.

14
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1. CONTENTI ON OF THE PARTI ES

Busma argued that the adm nistrative |aw judge (ALJ) erred
by di scounting her treating physician’s opinion, by discounting
her own subjective conplaints of pain and by relying on
hypot hetical question nunber two that failed to contain
limtations that were supported by substantial evidence in the
record as a whole. Further she argues that the ALJ inproperly
relied on the answers to that hypothetical question in nmaking
his determination that Busma should be denied benefits. In
response, the Conm ssioner argued that there exists substanti al
evi dence on the record as a whole to uphold the ALJ s deci sion.

A, THE “SUBSTANTI AL EVI DENCE’ STANDARD

The Eighth Grcuit has made clear its standard of reviewin
Soci al Security cases. |f supported by substantial evidence in
the record as a whole, the Secretary's findings are concl usive

and must be affirmed. Pickney v. Chater, 96 F. 3d 294, 296 (8th

Gr. 1996): Snith v. Shalala, 31 F.3d 715, 717 (8th Gr. 1994)

(citing R chardson v. Perales, 402 U S. 389, 401 (1971); 42

US C 8 405(g) (Supp. 1995)). ™"Substantial evidence 'is |ess
t han a preponderance, but enough so that a reasonabl e m nd m ght

find it adequate to support the conclusion.'" Roe v. Chatter,
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92 F.3d 672, 675 (8" Gr. 1996) (quoting Cberst v. Shalala, 2

F.3d 249, 250 (8th CGr. 1993). In the words of the Suprene
Court, substantial evidence is "nore than a nere scintilla. It

nmeans such rel evant evidence as a reasonable mnd m ght accept

as adequate to support a conclusion.” R chardson v. Perales,

402 U.S. 389, 401 (1971) (citing Consolidated Edison Co. V.

NLRB, 305 U.S. 197, 229 (1938)).
The Eighth Crcuit has taken pains to enphasize that, "A
notabl e difference exists between 'substantial evidence' and

"substantial evidence on the record as a whol e. Wl son v.

Sullivan, 886 F.2d 172, 175 (8" Gr. 1989) (quoting Jackson v.
Bowen, 873 F.2d 1111, 1113 (8th Gr. 1989)).
“Subst ant i al evidence” is nerely such

“rel evant evidence that a reasonable m nd
m ght accept as adequate to support a

conclusion.” “Substantial evidence on the
record as a whol e,” however, requires a nore
scrutinizing analysis. In the review of an
adm ni strative deci si on, “[t] he

substantiality of evidence nust take into
account whatever in the record fairly
detracts fromits weight.” Thus, the court
nmust al so take into consideration the wei ght
of the evidence in the record and apply a
bal ancing test to evidence which is
contradi ctory.

16



Put sinply, in review ng the decision below, the Court nust
"enconpass evidence that detracts fromthe decision as well as

evi dence that supports it." Andler v. Chater, 100 F.3d 1389,

1392 (8th Gr. 1996) (citing Constock v. Chater, 91 F.3d 1143,

1145 (8th Cr. 1996)). The Court, however, does "'not reweigh
t he evidence or review the factual record de novo.'" Roe, 92

F.3d at 675 (quoting Naber v. Shalala, 22 F.3d 186, 188 (8th

Cr. 1994)). Likewise, it is not this Court's task to review

the evidence and nake an independent decision. Ostronski V.

Chater, 94 F.3d 413 (8th Cr. 1996) (citing Mapes v. Chater, 82

F.3d 259, 262 (8th Gr. 1996)). If, after review, it is
possible to draw two inconsistent positions from the evidence
and one of those positions represents the Conmm ssioner's
findings, the Court nust affirmthe denial of benefits. [d. In
other words, this Court "may not reverse nerely because
substanti al evidence exists for the opposite decision.”" Johnson
v. Chater, 87 F.3d 1015, 1017 (8th Gr. 1996) (citing Wolf v.
Shalala, 3 F.3d 1210, 1213 (8th Gr. 1993)). Even in the case
where this Court "m ght have wei ghed the evidence differently,
[it] may not reverse the Conm ssioner's decision when there is
enough evidence in the record to support either outcone."
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Cul bertson v. Shalala, 30 F.3d 934, 939 (8th Gr. 1994) (citing

Browning v. Sullivan, 958 F.2d 817, 822 (8th Gr. 1992)).

The process, however, is not stacked in the Comm ssioner's
favor because, "[t] he standard requires a scrutinizing anal ysi s,
not nerely a 'rubber stanp' of the [Comm ssioner]'s action."

Cooper v. Secretary, 919 F.2d 1317, 1320 (8th Gr. 1990) (citing

Thomas v. Sullivan, 876 F.2d 666, 669 (8th Cr. 1989)). I'n

cases where the Comm ssioner's position is not supported by
substantial evidence in the record as a whole, the Court nust

reverse. See Lannie v. Shalala, 51 F.3d 160, 164 (8" Gr.

1995). "'[T]he goals of the Secretary and the advocates shoul d
be the same: that deserving claimants who apply for benefits

receive justice.'" Battles v. Shalala, 36 F.3d 43, 44 (8th Grr.

1994) (quoting Sears v. Bowen, 840 F.2d 394, 402 (7th Gr.

1988) ).
B. DETERM NATI ON OF DI SABI LI TY
Social Security Disability Benefits nmay be awarded to
di sabl ed individuals who neet certain inconme and resource
guidelines. 42 US CA 8 423 (d)(1)(A). In connection with
the award of such benefits to an adult:
[Aln individual shall be considered to be
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disabled . . . if he is unable to engage in
any substantial gainful activity by reason
of any nedically determ nable physical or
mental inpairnment which can be expected to
result in death or which has |asted or can
be expected to |last for a continuous period
of not |ess than twel ve nonths.
42 U S.C A 8 423 (d)(1)(A.

An inpairnent will only be considered of such severity if
the individual is “not only unable to do his previous work but
cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful activity which
exists in the national econony. . . .7 42 U S.C A 8§ 423
(d)(2) (A).

Determnation of a claimant’s disability involves a five
step analysis. 20 CF.R § 404.1520 (a-f). At the fifth and
final step of the analysis, the burden of proof shifts to the
Soci al Security Comm ssion to prove that there are a significant
nunber of jobs in the national econony that a person of the sane
age, education, past work experience, and physical and nental
residual functional capacity can perform 20 CF.R § 404.1520
(f).

“To establish a disability claim the claimnt bears the

initial burden of proof to showthat he is unable to performhis
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past relevant work.” Frankl v. Shalala, 47 F.3d 935, 937 (8"

Cr. 1995) (citing Reed v. Sullivan, 988 F.2d 812, 815 (8" Gr.
1993) .
C. THE POLASKI STANDARD
The sem nal case for evaluating a clainmant's subjective

conplaints of pain in Social Security cases is Polaski V.

Heckl er, 739 F.2d 1320 (8th Gr. 1984) (supplenmented, 751 F.2d
943 (8th Cr. 1984), vacated, 476 U S. 1167, adhered to on
remand, 804 F.2d 456 (8th Cr. 1986), cert. denied, 482 U S. 927
(1987)). In Polaksi, the Eighth Grcuit held:

The adjudicator may not disregard a
claimant's subjective conplaints solely
because the objective nedi cal evidence does
not fully support them

The absence of an objective nedical basis
whi ch supports the degree of severity of
subjective conplaints alleged is just one
factor to be considered in evaluating the
credibility of the testinony and conpl ai nts.
The adj udi cator nust give full consideration
to all of the evidence presented relating to
subj ective conpl ai nts, i ncl udi ng t he
claimant's prior wor k record, and
observations by third parties and treating
and exam ning physicians relating to such
matters as:

1. the claimant's daily activities;
2. the duration, frequency and intensity of
t he pain;
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3. precipitating and aggravating factors;

4. dosages, effectiveness and side effects
of medi cati on;

5. functional restrictions.

The adjudicator is not free to accept or
reject the claimant's subjective conplaints
solely on t he basi s of per sona
observations. Subjective conplaints nmay be

discounted if there are inconsistencies in
t he evi dence as a whol e.

Pol aski, 739 F.2d at 1322.
To conduct the proper Polaski analysis, "Mrely quoting
Pol aski is not good enough, especially when an ALJ rejects a

claimant's subjective conplaints of pain." Hall v. Chater, 62

F.3d 220, 223 (8th Gr. 1995). |Instead, "Polaski requires that
an ALJ give full consideration to all of the evidence presented

relating to subjective conplaints.” Raney v. Shalala, 26 F.3d

58, 59 (8th Cr. 1994). To that end, "Wwen nmaking a
determ nati on based on these factors to reject an individual's

conpl aints, the ALJ nust nmake an express credibility finding and

give his reasons for discrediting the testinony." Shelton v.
Chater, 87 F.3d 992, 995 (8th Gr. 1996) (citing Hall v. Chater,
62 F.3d 220, 223 (8th Cr. 1995)). Such a finding is required
to denonstrate the ALJ considered and evaluated all of the

rel evant evi dence. See Marciniak v. Shalala, 49 F.3d 1350, 1354
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(8th Gr. 1995) (citing Ricketts v. Secretary of Health and

Human Servs., 902 F.2d 661, 664 (8th Cr. 1990)). However, if
“"the ALJ did not explicitly discuss each Polaski factor in a
net hodi cal fashion,” but "acknow edged and considered those
factors before discounting [the claimant's] subj ecti ve
conplaints of pain. . . . An arguable deficiency in
opi nion-witing technique is not a sufficient reason for setting
aside an admnistrative finding where . . . the deficiency
probably had no practical effect on the outconme of the case.”

Brown v. Chater, 87 F.3d 963, 966 (8th Gr. 1996) (citing

Benskin v. Bowen, 830 F.2d 878, 883 (8th GCr. 1987)).
D REMIEWOF THE ALJ’ S DECI SI ON
In this case the ALJ rejected the opinion of Busnma’s
treating physician, Dr. Dennis, that Busma should avoid
prolonged sitting. (Tr. 137-38). The ALJ also rejected Busma’'s
subjective conplaints of pain, nore specifically, that she
experiences severe pain if she has to sit for |ong periods of
time. The ALJ adopted hypothetical question nunber two which
failed to include the limtation that Busma should avoid
prolonged sitting. The vocational expert asked the ALJ:
“Ws there a sitting Jlimtation on
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hypot heti cal nunber two?” (Tr. 64).
The ALJ answer ed:

“No, there isn’t. (Tr. 64).
The ALJ findings of fact, based upon hypothetical question
nunber two, included the follow ng determnation:

5. The claimant has the residual functiona
capacity to performthe physical exertional
and nonexertional requirenments of work
except for lifting up to 10 pounds. She can
stand up to 15 minutes at a tinme and wal k up
to one bl ock. She cannot do any repetitive
bending or stooping, nor can she do
repetitive pushing or pulling on the right.
She al so cannot do repetitive overhead work
wi th her arns.

7. The claimant’s residual functiona
capacity for the full range of sedentary
work is reduced by the limtations noted in
Fi ndi ngs of Fact No. 5 above.

(Tr. 21).

As nentioned, the ALJ failed to include the sitting
limtation which was a clear part of the opinion nmade by her
treating physician. In addition, the ALJ erred when he
di scounted Busma’s testinony when she said, “But if I sit too

|l ong or stand too long, | do have pain,” and when she descri bed

that pain she said, “It’s a sharp back pain.” (Tr. 51).

23



1. WVHETHER THE ALJ | MPROPERLY DI SCOUNTED
THE CPI NI ON OF BUSMA' S TREATI NG PHYSI Cl AN

Busma contends that the ALJ inproperly discounted Dr.
Denni s’ s opi ni on when the ALJ determ ned:

Dr. Dennis’ opinion regarding the claimnt’s
ability to work is inconsistent with his own
obj ective findings.

(Tr. 16).
The ALJ further stated in his findings:

Wi | e the undersigned recogni zes a treating
physician’s obligation to his patient, a
physician’s desire to treat his patient in
t he nost effective manner possible, and the
necessity to accept t he patient’s
synptonmatic allegations of inpairnent as
worthy of belief in order to appropriately
treat the patient, the undersigned does not
give great weight to the opinion of Dr.
Dennis that the claimant is disabled within
the nmeaning of the Social Security Act on
this record.

(Tr. 16).

The ALJ apparently determ ned that even though Dr. Dennis
was Busma’'s famly doctor his opinion could be discounted
because the ALJ determned that it was “inconsistent with the
objective findings.” Dr. Dennis opinion was:

| do feel that she is disabled for many jobs

that would involve [lifting, st oopi ng,
kneeling, crawing, or prolonged sitting.
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Despite resting her back and being able to
be off [work], the patient still has
conti nued back disconfort and she certainly
would if she were to [re]Jturn to activities
as noted above.

(enphasi s added) (Tr. 131).

As st at ed above, the ALJ concl uded t hat this opini on was not
supported by objective findings. (Tr. 16). However, Dr.
Denni s’ opinion included objective findings such as:
“significant wedging of [Busma’s] |unbar vertebra and she has
|'i ppi ng and spurring of the thoracic area. She al so has changes
t hroughout the | unbar spine show ng spinal stenosis throughout
this area.” (Tr. 131).

Further, Dr. Dennis wote:

Busma has nodest congenital wedging of L-1,
2, and 3 with degenerative narrowi ng of the
L2-3 disc space. Al so has |evoscoliosis.
MRl scan shows the patient to have disc
bulging at T-11, 12 discs and has a mld
acquired central stenosis L-1, L-2 disc
space. She has L1-2 facet hypertrophy and
has a noderate sized herniation of disc L-2-
L3 totheright of mdline. This gaps to the
right neural foramna, fairly pronounced
stenosis at this L2-3 level. Pati ent has
m | d acquired stenosis L3-4, posterior right
hypertrophy. She has noderate acquired
stenosis of L4-5 and sone posterior el enent
hypertrophy.
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Patient was treated conservatively and
attenpts were made to get her back to work.
She sinply has too nuch pain to do that.

In light of these findings and ongoing
examnation of her | really feel that she
should be disqualified from what she has
been doing as a nurse’'s aide, and | think
total disability is certainly appropriate
for her.

(Tr. 129-30).

There is substantial evidence in the record as a whol e t hat
reveal s that not only was Dr. Denni s opi nion based on objective
findings that support a |limtation of sitting as to Busma but
ot her consultative and nonexam ni ng doctors opi ned as well that
prol onged sitting should be avoi ded.

For exanple, Dr. Dankle, at the request of the Disability
Determ nati on Services Bureau, conducted a physical exam nation
of Busma. He stated her back showed “tenderness at the |unbar
spine with mld spasm” (Tr. 138). Dr. Dankle stated Busma
“shoul d avoid prolonged standing, noving about, walking and
sitting.” (enphasis added)(Tr. 139). Further, Dr. Sins, at the

request of Disability Determ nation, conducted a nonexam ning

review of the nedical records. (Tr. 141). He wote in his
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report:

Restrictions are simlar to the T.P.
[treating physician] plus no stooping,
kneeling, prolonged standing or sitting.
The opi nions of the TP and CE were found to
be of greater value because the TP had
examned the claimant nultiple tinme and
because these opinions were nore consi stent
wi th radi ographic evidence. The overall
trend of the nmedi cal and nonnedi cal evi dence

supported the validity of the claimant’s
synpt ons.

(enphasi s added) (Tr. 143).

The

ALJ erred in discounting not only the

treating

physician’s opinion but also the D sability Determnation

Servi ces exam ni ng and nonexam ni ng physi ci ans’

The Eighth Grcuit Court of Appeals has stated:

We concl ude that the absence of an opinion
does not constitute substanti al evi dence
supporting the ALJ's findings. Cf. Rosa v.
Cal | ahan, 168 F.3d 72, 81 (2d dGr.
1999) (consultant’s reports that were “sil ent
on the issue” did not neet comm ssioner’s
burden of establishing that clainmnt could
perform sedentary work).

Lauer v. Apfel, 245 F. 3d 700, 705 (8th Gr. 2001).

In Busna’s case

opi ni ons,

opi ni ons.

the ALJ had before him three nedical

Dr. Dennis, Dr. Dankle and Dr. Sins, as set out above,

that flatly support Busnma’s claimthat she could not
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prolong periods of tine and was disabled. These physicians’
reports were not silent on the issue, yet, the ALJ |l eft out the
sitting limtation that the doctors opi ned was supported by the
obj ective and subjective exam nations of Busna. The ALJ s
decision that Busnma was not disabled was not supported by
substantial evidence. Wen the ALJ did not include a sitting
limtation in his adopted hypothetical question he erred as wi ||
be discussed in section 3. bel ow

2. WHETHER THE ALJ | MPRCPERLY DI SCREDI TED BUSVA' S
SUBJECTI VE COVPLAI NTS OF PAI'N

Busma contends that the ALJ erred in discrediting her
subj ective conplaints of pain. This Court goes no further in
this anal ysis because, as stated by the Disability Determnation
Service’'s own physician, the evidence supports Busnma’'s clains.
During her hearing in front of the ALJ, Busna testified that she
cannot sit for long periods of time and told how previous
enpl oyers have tried to accommodate her. (Tr. 46). She
testified that she tried to seek help for the pain but she was
told that “nothing” could be done because her “spine was too
short to do surgery onit.” (Tr. 50). She described the “sharp

pai n” and “nunbness” she experiences fromsitting to long. (Tr.
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51, 53).

When the ALJ' s discounted Busnma’'s testinony as to the pain
she experiences fromsitting too | ong and concl uded that he did
not have to include a sitting limtation in his hypothetical
guestion he erred as will be discussed in section 3. bel ow

3. VWHETHER THE ALJ | MPROPERLY RELIED ON A
HYPOTHETI CAL QUESTI ON AND ANSVERS TO THAT QUESTI ON

"The point of the hypothetical question is to clearly
present to the VE [vocational expert] a set of limtations that
mrror those of the claimant."” Roe, 92 F.3d at 676 (citing Hogg

v. Shalala, 45 F.3d 276, 279 (8th Cr. 1995)). Testinony from

a vocational expert constitutes substantial evidence only when
based on a properly phrased hypothetical question. Pickney, 96

F.3d at 296 (citing CGruze v. Chater, 85 F.3d 1320, 1323 (8th

Cr. 1996)). Wen a hypothetical question does not enconpass
all relevant inpairnents, the vocational expert's testinony does

not constitute substantial evidence. 1d. (citing H.nchey v.

Shal al a, 29 F.3d 428, 432 (8th Cr. 1994)). For this reason,
"[T]he ALJ nust set forth all of the claimant's disabilities
when posing a hypothetical question to the VE. " Ostronski, 94

F.3d at 420 (citing Geene v. Sullivan, 923 F.2d 99, 101 (8th
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Cr. 1991)). However, "all" of the claimant's disabilities
"‘include only those inpairnents that the ALJ finds are
substantially supported by the record as a whole.'" Roe, 92 F. 3d

at 675 (quoting_Stout v. Shalala, 988 F.2d 853, 855 (8th Gr.

1993)). That is to say, "[T]he hypothetical is sufficient if it
sets forth the inpairnents that the ALJ has found the clai nant

to have." Ostronski, 94 F.3d at 420 (enphasis added) (citing

Rappoport v. Sullivan, 942 F.2d 1320, 1323 (8th Cr. 1991)).

Busma argued that the ALJ failed to include a sitting
limtation in his adopted hypothetical question nunber two.
This Court has set out, in sonme detail, on pages 21, 22, 23, 24,
25 and 26 the precise reasons why the ALJ erred in relying on
hypot heti cal question nunber two which did not include any
limtation on her ability to sit.

The Comm ssioner argues that the ALJ's determination is
supported by the record and that the ALJ carefully considered
the entire record. This Court is persuaded that had the ALJ
properly considered the nedically supported restrictions in the
hypot hetical he would have found that Dr. Dennis’ “sitting”
restrictions were supported by substantial evidence on the
record. |In addition, had the ALJ given proper consideration to
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Busma’ s subj ective conplaints of pain, which were supported by
the opinions and findings of her treating physician and the
Disability Determi nation Services’ exam ning and nonexam ni ng
physi ci ans, he would have included a limtation on sitting.
This Court recognizes that the ALJ need only include
limtations and inpairnents the ALJ accepts as being validly

supported by the record. Young v. Apfel, No. 99-1784 (8" Gr.

2000) . As nentioned, this Court finds that the record is
replete with evidence supporting Busna’s disability. The ALJ is
not allowed to sinply substitute the ALJ's judgnent for the
judgnent of doctors and nedical practitioners. Pratt v.
Sullivan, 956 F.2d 830, 834-835 (8" Cr. 1992.)

The Court concludes that Dr. Dennis’ restrictions were
properly included by Busna’'s attorney:

Attorney: Now, [adding] the factor of
intermttent to constant pain while sitting,
wal ki ng or standi ng?

Vocational Expert: | actually need sone
limtations which would be derived fromthe
pain itself.

Attorney: The inability to concentrate, the
inability to remain at the job position,
perform whatever function, even sedentary
job is involved? [sic]

Vocational Expert: | guess the way | woul d
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|l ook at that would be the inability to
remain on task or the need for unschedul ed
wor k br eaks. |f that were the case, that
woul d precl ude enpl oynent .

(Tr. 65).

It is apparent to this Court that had the ALJ properly
included a sitting limtation he would have found that the
cl ai mant woul d not be able to performa “full range of sedentary
work” and would have had to accept the vocational expert’s
conclusion that there are no jobs in the national econony which
Busma coul d satisfactorily perform

[11. CONCLUSI ON

This Court has carefully considered the argunents of the
parties and has closely examned the record and is persuaded
that there is not substantial evidence on the record as a whol e
to support the position taken by the ALJ. Busma had been
eval uated by her treating physician. She had been eval uated by
the Disability Determ nati on Servi ces exam ni ng and nonexam ni ng
physi ci ans. These ot her nedi cal professionals and their nedical
reports did not contradict the testinony of Busma nor the

opinion of her treating physician as to the restriction on

Busma’s ability to sit. |In fact they supported it.
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This Court is persuaded that the ALJ erred: 1) 1in
di scounting Busma’'s treating physician’s opinion, 2) in
di scounti ng Busma’ s subj ective conplaints of pain, and 3) in not
adopting the answer to hypothetical question nunber 3, Tr. 65,
which included Busma’s sitting limtation which is fully
supported by substantial evidence in the record as a whole.
Busma, therefore she is entitled to benefits.

This Court has reviewed the record and determ nes Busma’s
onset date to be August 3, 1998, the date Dr. Dennis concl uded,
“I think total disability is certainly appropriate for her.”
(Tr. 130.) It is clear to this Court that Busma had nmany
medi cal problens and was experiencing nmuch pain prior to that
date, however, this is the date that her treating physician
considered all the objective and subjective nedical evidence,
determned that she was not a candidate for operative
I ntervention, and opined that Busna was disabled. (Tr. 129).

Upon t he foregoing,

| T IS ORDERED that the decision of the ALJ is reversed and
the Commssioner is directed to conpute and award disability
benefits to Busma wth an onset date of August 3, 1998.

DATED TH S DAY OF JANUARY 2002.
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Donald E. O Brien, Senior Judge
United States District Court

Northern District of |owa
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