N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Plaintiff, No. C99-4092- DEO
VS. ORDER
NI CK R NORTQON,

Def endant .

This matter cones before the Court upon plaintiff’s renewed
notion for summary judgnent (Docket #21). After carefu
consideration of the parties’ witten and oral argunents, as
well as the relevant statutes and case law, plaintiff’s notion
I s deni ed.

l . BACKGROUND

On or about February 27, 1983, Septenber 20, 1983, and
August 24, 1984, the defendant, Nck R Norton, executed
prom ssory notes to secure student | oans of $2,500.00, $2,500. 00
and $2,500.00 from Hawkeye Bank and Trust at 9% i nterest per
annum These loan obligations were guaranteed by H gher
Educati on Assi stance Foundation, MN and then reinsured by the
Departnent of Educati on under | oan guaranty prograns authorized
under Title I'V-B of the H gher Education Act of 1965, as anended
20 U.S.C. 81071 et seq. (34 CF. R Part 682).

On May 11, 1984, Norton was injured in an autonobile
accident and was not able to return to Morningside College as a
full time student. He subsequently defaulted on his student
| oan obligations on Decenber 5, 1985, and the holder filed a

claimon the guarantee. The guaranty agency paid a claimin the



amount of $8,069.19 to the hol der. The guarantor was then
rei mbur sed for that claim paynent by the Departnent of
Education wunder 1its reinsurance agreenent. The guarant or
attenpted to collect the debt fromthe borrower. The guarantor
was unable to collect the full amunt due, and on Cctober 31,
1991, assigned its right and title to the loans to the
Departnment of Educati on.

On Septenber 29, 1999, the United States of Anerica, on
behal f of the Departnent of Education, filed a clai magainst the
defendant for defaulting on his student | oans. A judgnent
against Norton is requested in the amount of $17,129.09., with
I nterest at the annual rate of 9% per annumafter July 23, 1999
to the date of entry of judgnment; plus interest fromthe date of
judgnment at the current legal rate to be conpounded annually
pursuant to the provisions of 28 U S.C. 81961(b); plus a filing
fee of $150.00; and any other relief as this court deens just
and proper. (Docket #1).

1. STANDARD OF REVI EW
An entry of summary judgnent is appropriate where:

t he pl eadi ngs, depositions, answer s to
interrogatories, and adm ssions on file, together
with the affidavits, if any, show that there is
no genui ne issue as to any nmaterial fact and that
the noving party is entitled to judgnent as a
matter of |aw

Fed. R Cv. P. 56(c). An issue of material fact is genuine
if it has a real basis in the record. See Hartnagel v. Nornman,
953 F. 2d 394, 396 (8th Gr. 1992)(citing Matsushita El ec. |ndus.




Co. v. Zenith Radio Corp., 475 U.S. 574, 586-87 (1986)). "Only

di sputes over facts that mght affect the outcone of the suit
under the governing law will properly preclude the entry of
summary judgnment." Anderson v. Liberty Lobby, Inc., 477 U. S.
242, 248 (1986).

A court considering a notion for sunmary judgnent nust view

all the facts in the light nost favorable to the nonnoving
party, give her the benefit of all reasonable inferences that
can be drawn from the facts, and refrain from judging
credibility. Mtthews v. Trilogy Comuni cations, Inc., 143 F. 3d
1160, 1163 (8" Cir. 1998).

"When a noving party has carried its burden under Rule

56(c), its opponent nmust do nore than sinply show there is sone
nmet aphysi cal doubt as to the material facts." Matsushita, 475
US at 586. The plaintiff is required under Rule 56(e) to go

beyond t he pl eadi ngs, and by affidavits, or by the "depositions,

answers to interrogatories, and adm ssions on file," designate
"specific facts showing that there is a genuine issue for
trial." Fed. R Cv. P. 56(e); Celotex, 477 U.S. at 324;
Rabushka ex rel. United States v. Crane Co., 122 F. 3d 559, 562
(8" Cr. 1997); MlLaughlin v. Esselte Pendaflex Corp., 50 F.3d

507, 511 (8" Cr. 1995). The necessary proof that the nonnovi ng

party nust produce i s not precisely neasurable, but the evidence
nmust be "such that a reasonable jury could return a verdict for
t he nonnoving party." Anderson v. Liberty Lobby, Inc., 477 U S
242, 248 (1986); Allison v. Flexway Trucking, Inc., 28 F.3d 64,
66 (8" Cir. 1994).

Wth these standards in mnd, the Court turns to




consi deration of the Governnent’s notion for summary | udgnent.
1. ARGUVENTS & ANALYSI S

One of the ways a person may qualify for forgiveness on a
student |oan obligation is for themto be found “totally and
per manent |y di sabl ed”, as required under 34 CFR
8682.402(c)(1)(i). This code section states as foll ows:

If the secretary has nmade an initial
determ nation that the borrower is totally
and permanently disabled as defined in
8682.200(b), the loan is conditionally
di scharged for up to three years from the
date that the borrower becane totally and
permanently disabled, as certified by a
physi ci an. The secretary suspends
collection activity on the loan from the
date of the initial determ nation of tota
and permanent disability until the end of
the conditional period. |f the borrower
satisfies the criteria for a total and
per manent disability di scharge during and at
the end of the conditional discharge period,
t he bal ance of the |loan is di scharged at the
end of the conditional discharge period and
any paynents received after the date the
borrower becane totally and permanently
di sabl ed as certified under 8682.402(c)(2),
are returned to the sender.

“Total |y and permanent |y di sabl ed” i s defined in 8682. 200(b)
as “[t]he condition of an individual who is unable to work and
earn noney because of an injury or illness that is expected to
continue indefinitely or result in death.”

The Governnment asserts that there is no genuine issue of

material fact in this case, arguing that Norton does not qualify



for forgiveness on his student | oan obligati on because he i s not
“totally and permanently disabled”, as required under 34 C F.R
8682.402(c)(1)(i). In support of its argunent, the Governnent
relies on the fact that the U S. Departnent of Education has
revi ened Norton’s physician statenents; his Mrningside Coll ege
transcripts and wi thdrawal docunents; and the deposition of Dr.
Jem Hof, M D., and has concluded that Norton does not qualify
for forgiveness on his student |oan indebtedness because no
doctor has certified that he is totally and permanently
di sabl ed. The CGovernnent also relies on the “Borrower’s Tota
and Permanent Disability” form of July 17, 1985, where Dr.
Munford wote “Totally disabled only from®6/25 to 9/10/84. He
is not permanently disabled — has sonme permanent restrictions
but may certainly work within these restrictions.”

Dr. bel, who has great credentials, was asked in his

deposition on page thirty-three (33) as foll ows:

Does M. - - Dr. Munford s opinion, which
apparently he reached in 1985, just about a
year or so after the accident, affect at all
your opinion concerning M. Norton's - -
either M. Norton’s total and pernanent
disability or your opinion concerning
whet her or not he is significantly
deteriorated since October of ‘847

%]. Hof is the director of Physical Medicine and

Rehabi litation Services at the Veteran’s Adm ni strati on Hospit al
in Sioux Falls, South Dakota. He personally oversees ten (10)
varied departnents in the hospital. He is board certified by
t he Anerican Board of Physical Mdicine and Rehabilitation.
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Dr. Hof answered at line 15: “It doesn’t change ny opinion
at this tine.”

The Court is persuaded that a genuine i ssue of material fact
does exist in this case. There is clearly a dispute as to
whet her Norton is “totally and pernmanently di sabl ed” as required
by the statute. Dr. Hof, Norton's physician, testified on
August 17, 2001, that Norton is permanently disabled and
unenpl oyabl e and he was when he exam ned himon July 20, 2000.
Dr. Hof stated:

This gentlenmen has not been formally
enpl oyed since 1980- if anybody has gone
that long, over a year, in any type of
i njury, your percentage of being re-enpl oyed
goes down to less than a fraction of one (1)
per cent of the odds of ever getting viably
enpl oyed.

(Depo. pp. 14, 21, 24, 26, and 33).

Dr. Hof testified (on August 17, 2001) that in his opinion
Norton was permanently disabled and unenployable when he
exam ned himon July 20, 2000. Dr. Hof said of Norton at the
ti me he exam ned him *“Someone nust have brought himhere to see
me, he couldn’t have made it on his own.” (Depo. 14, 21, 24, 26,
33). He further testified that Norton suffers from chronic
| ower back pain which gets very severe (Depo. p. 8, 26, 27, 29,
32) and from a condition called degenerative arthritis, a
condition that worsens and becones nore painful as tine

progresses. (Depo. p. 26). Dr. Hof stated that in order to



assess Norton’s cognitionz, he would need to perform a

functional capacity evaluation. (Depo. 21).

Aletter of Cctober 6, 2000 which the Governnent relies on
(Governnment’s Exhibit 1) is from Senior Loan Anal yst, Linda L.
Martin to the defendant which states as foll ows:

After a thorough review of the disability
form the U S Departnent of Education has
determ ned that you do not qualify for |oan
di scharge for the foll ow ng reasons:

g A borrower’s account S not
di schar geabl e under total and per manent
disability regulations based on a
condition that existed at the tinme the
bor r ower appl i ed for t he | oan.
However, the |oan may be discharged if
the borrower’s condition substantially
deteriorated after the | oan was nade so
as to render the borrower totally and
permanently disabled, per 34 CF.R
8682. 402(c). Your | oan was disbursed
10/84. Your doctor certified that your
condition started and that you becane
unable to work and earn noney or go to
school 5/84. (enphasis added)

g To be totally and permanently disabl ed
t he borrower nust be unable to work and
earn noney or go to school because of
an inpairment that 1is expected to
continue indefinitely or result in
deat h. It should be noted that the
standard for determning disability for
cancellation of the borrower’s |oan

2Gieneric term enbracing the nental activities associated
with thinking, Ilearning, and nenory. Stedman’s Medi cal
D ctionary, 26th Ed.



obligation wmy be different from
st andards used under other public and
private prograns in connection wth
occupational disability or eligibility
for social service benefits. Since you
continued in school, as evidenced by
your |oan disbursed 5/84, you do not

neet the definition of total and
per manent disability. (enphasis added)

g The physician did not certify that the
medi cal condi tion S t ot al and
per manent . To be totally and
per manently di sabl ed the borrower nust
be unable to work and earn noney or go
to school because of an inpairnent that
i s expected to continue indefinitely or
result in death. It should be noted
that the standard for determ ning
disability for cancellation of the
borrower’s loan obligation nmy be
different from standards wused under
other public and private programs in
connection with occupational disability
or eligibility for social service
benefits. Your doctor stated that the
date you will be able to return to work
and the percentage of your disability
are undeterm ned. (enphasis added)

This Court will nowdiscuss the three (3) paragraphs set out
above. In the first paragraph, the letter says M. Norton’s
“l oan” was di sbursed 10/84. M. Norton's doctor testified that
his condition started, and that he becanme unable to work and
earn noney, on or about 5/84. So, we nust assune that in My of
1984, M. Norton had the accident and could not work. Now, the
record is not clear as to when he had actually nade an

application to secure these |loans. As stated earlier he signed
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one note on or about February 27, 1983, one on Septenber 20,
1983 and one on August 24, 1984. Common sense would tell us
that three notes, signed on dates that far apart, were not all
di spersed on the sane day. |If he got the noney for one of the
notes in Cctober of 1984, as Ms. Martin says in her letter, he
certainly had made the application sonetinme prior to that.
Linda Martin , in her letter, is not clear at all as to when the
applications were nade. She does nake the point that the day it
was di sbursed, sonmetinme in COctober of 1984, that M. Norton
claimed to be totally disabled. However, any inplication that
Norton applied for a loan after he was disabled is wthout
merit.

I n paragraph two (2), Ms. Martin starts out by stating, “To
be totally and permanently di sabl ed the borrower nust be unable

to work and earn noney or go to school because of an inpairnent

that is expected to continue indefinitely or result in death”
(enphasi s added). That sane second paragraph goes on to say,
“Since you continued in school, as evidenced by your |oan
di sbursed 5/84, you do not neet the definition of total and
permanent disability.” Now, the date as witten in paragraph
two (2) says that the | oan was di sbursed in 5/84, which does not
jibe with the first paragraph which says the | oan was di sbursed
10/84. There is nothing in the record to show that there was a
| oan that was disbursed in 5/84. After the Court asked for
clarification, Ms. Martin told her | awer that the 5/ 84 date was
a typographical error. A careful perusal of all of the federal
regul ations that are pertinent to this problem say nothing at

all about, “or go to school.” The sane second paragraph states
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that since Norton was still in school when the check finally
showed up, that he could not neet the definition of totally and
permanently disabled. This is a new added provision, not inthe
Code of Federal Regul ations or anywhere else, which Ms. Martin
has adopted to assist her in finding that the defendant is not
totally and permanently disabled. That is, that you cannot be

“going to school.” As nentioned, this Court has been unable to

find any support in the case |aw or under the Code of Federal
Regul ations or any place else which supports M. Mrtin's
concl usi on that you cannot be in school and still be pernmanently
di sabl ed.

In the third paragraph, Ms. Martin has set out that the
physician (Dr. Hof) did not certify that the medical condition
is total and permanent and then repeats what is set out in
paragraph two (2) above, the words, “to be totally and
permanent|ly disabled the borrower nust be unable to work and

earn noney or go to school because of an inpairnent

(enphasi s added). As set out above, this is an added new
el enent adopted by Ms. Martin that she has no support for
The third paragraph then goes on to say,

It should be noted that the standard for
determning disability for cancellation of
the borrower’s loan obligation nay be
different from standards used under other
public and private prograns in connection
wi th occupational disability or eligibility
for social service benefits.

This “standard” seens to be the “Ms. Martin standard”, it

is not set out anywhere that is revealed in the record or that
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this Court can find. Dr. Hof in an effort to show the defendant
that they were taking a non-nedical, non-recognized standard,
wote, when filling out the defendant’s form entitled
Physi cian’s Statenent:

| tried to call several tines but couldn’t
get through to a Linda Martin. Question: by
what nationally recogni zed fornmat (standard)
woul d he be rated on for the governnent.
Please call or wite to inform ne. Thank
you. Dr. Hof.

Had Ms. Martin talked with Dr. Hof he well coul d have expl ai ned
to her, as set out elsewhere in this order and as he said
several tines, “Norton is permanently and totally disabled by
any recogni zed standard that | amaware of.”

The third paragraph goes on to say, “Your doctor stated that
the date you will be able to return to work and the percentage
of your disability are undetermned.” This again was a
reference to the statenent of Dr. Munford which was witten and
referred to defendant’s condition in the sutmmer of 1985 and, as
mentioned earlier herein, Dr. Hof said Dr. Munford’'s concl usion
in 1985 did not in any way change Dr. Hof’s concl usion that
Norton was di sabled as of July 20, 2000. Dr. Hof is an expert
on rehabilitation. There is nothing in the record to show t hat
Dr. Minford was. Further, the record shows that Norton's
probl ens are progressive and get worse each year. Dr. Hof saw
Norton fifteen years after Dr. Minford did. Dr. Hof, in
response to Ms. Martin’s contention that there was no show ng
that Norton’s health was deteriorating over the years, said what

Norton has, degenerative arthritis, gets worse and nore pai nful
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as tine progresses. It is not surprising that Norton’s
condition had deteriorated from 1985 to 2000.

It is true that Dr. Hof has not certified that Norton's
mental condition is total and pernmanent. The word “certify” is
in the Code, and this Court is not ignoring it or overl ooking
it. But, the situation here is that Dr. Hof is an expert on
rehabilitation. He says in five (5) different places, as set
out inthis Oder, that Norton is disabled and unenpl oyable. He
does say, as previously nentioned, that there is less than a
fraction of one per cent (maybe 1/4 of 1% chance that if he had
Norton as a patient and was in a position to spend whatever
funds were necessary to give Norton additional tests to see if
he could inprove Norton’s condition, that there is an al npbst
negligible possibility that he [Hof] with his expertise, could
get Norton back to where he m ght be enpl oyabl e and ot her than
permanently and totally disabled. Al that Dr. Hof is really
saying is that he cannot flatly and unequivocally state, as a
matter of nedical certainty that “I can’'t salvage him?” He
woul d have to have Norton under his care and be able to try all
the “tricks of the trade” on Norton. Then there would be a
very, very slight chance that Dr. Hof m ght sal vage hi m (nmaybe
|l ess than 1/4 of 1% . The Governnent is hanging its hat on the
word, “certify,” saying that since Dr. Hof will not “certify”,
Norton nust | ose.

Under the circunstances here, as set out inthis Oder, this
Court is persuaded that ©Dr. Hof, again wth superior
credentials, has flatly said, several tines, that Norton is

unenpl oyable and totally and pernmanently disabl ed. This is
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equi valent to certification.

This Court has before it the defendant’s notion for sumary
judgnment. For all the reasons set out herein, that notion is
denied. That |eaves us wth a pending case. Should we have a
trial? If so, who would be the wi tnesses? Perhaps Ms. Martin
and Dr. Hof. We already know what they will say don't we?
Could we have a trial on the record we now have? Do we need
ot her wi tnesses? Wo?

Anot her avenue mght be the filing of a notion for summary
j udgnent by the defendant. Another avenue m ght be a suit by
t he defendant under the Adm nistrative Procedures Act praying
that this Court find the decision of the Departnent of Education
to have been arbitrary and capricious, asking that this Court
find that the decision that the defendant is not disabled be
voi ded.

It should be renenbered that 34 C. F.R 8682.402(c)(1)(i),
as set out on page 4 of this order, explains the procedure that
woul d happen if the Secretary nade an initial determ nation that
Norton was “totally and permanently disabled.” Per haps t hat
procedure is appropriate but this Court is persuaded that it
cannot order that procedure to conmence under the present state
of this record.

Counsel in this case may have nore appropriate avenues for
this case to take in the future; for exanple does 34 C F.R
Ch. VI 682.402(a)(4)(i) apply here?

V. CONCLUSI ON
| T IS THEREFORE HEREBY ORDERED that plaintiff’s renewed
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notion for sunmary judgnment is denied.
| T 1S FURTHER HEREBY ORDERED t hat the parties shall confer

to see if they can agree as to howthis case shoul d proceed. |If
counsel can so agree this Court wll try to accommobdate the
procedure agreed upon. |If counsel cannot arrive at an agreenent

they should report to this Court their positions within fifteen
(15) days of the date of this order. This Court will thereafter

hold a hearing if necessary.

I T 1S SO ORDERED.
DATED this _ day of February, 2002.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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