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espite the court’s prior imposition of sanctions and warnings to the parties to

Dmake every effort to resolve their discovery disputes reasonably and
informally, certain discovery issues have defied resolution without further judicial
intervention. Those issues arise in the context of the defendant’s counterclaim of “first-
party bad faith” against the plaintiff insurers arising from their denial of the defendant’s
claim against an employment practices liability insurance policy. They concern the

insurers’ allegedly abusive assertions of attorney-client and work product privilege and their
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refusal to disclose any information about prior “bad faith” claims against them on the

grounds of irrelevance and undue burdensomeness.

I. INTRODUCTION

This lawsuit began on July 24, 2000, with the plaintiff insurers’ filing of an action
for declaratory judgment pursuant to 28 U.S.C. 8 2201 for the purpose of construing the
rights and legal relations of the parties arising from a contract of insurance entered into
between St. Paul Reinsurance Company, Ltd., CNA Reinsurance Company, Ltd., and
Zurich Reinsurance (London) Limited (hereinafter jointly referred to as the “London
Insurers’), on the one hand, and Commercial Financial Corporation (““CFC”), on the other.
In their declaratory judgment action, the London Insurers seek rescission of a contract for
employment practices insurance between CFC and U.S. Risk Underwriters, Inc. (“U.S.
Risk’) based upon what the London Insurers allege were material misrepresentations by
CFC in the process of applying for insurance coverage. Specifically, the London Insurers
allege that CFC failed to disclose that, in October 1999, it had terminated three employees
of third-party plaintiff Security State Bank, a bank CFC had recently acquired, as CFC
should have done in connection with its February 9, 2000, request that Security State Bank
be added to an existing employment practices liability insurance policy. The London
Insurers contend that CFC failed to make the disclosure of the terminations, even though
CFC knew that such information was material to the risk that the London Insurers assumed
in issuing an employment practices liability insurance policy. The London Insurers
therefore contend that CFC’s actions constituted fraud. CFC responded on September 5,
2000, with its Answer, Counterclaim, and Third-Party Complaint, in which it asserts, inter
alia, that the London Insurers acted in bad faith in denying CFC’s claim against the
employment practices liability insurance policy for coverage of the employment

discrimination claims by the employees terminated from Security State Bank in October



1999.

Discovery in this case has been remarkably contentious. Indeed, in a published
ruling, St. Paul Reins. Co., Ltd. v. Commercial Fin. Corp., ___ F. Supp. 2d ___, 2000 WL
1737746 (N.D. lowa Nov. 22, 2000), this court sua sponte imposed non-monetary sanctions
for objections to discovery asserted by the London Insurers, which the court found were
some of the most obstructionist and frivolous objections to discovery that the undersigned
has ever seen, either in the practice of law, or on the bench, as a United States Magistrate
Judge or United States District Court Judge. By a separate order, dated December 1, 2000,
the court established a discovery plan and briefing schedule intended to provide for the
resolution of all remaining discovery disputes.

At a telephonic conference on December 13, 2000, the parties advised the court that
they have been unable to resolve amicably, reasonably, or informally two discovery
disputes. Consequently, those matters are now before the court. The two remaining
disputes concern the London Insurers’ continued assertion of attorney-client and work
product privilege as to various documents requested by CFC and the London Insurers’
refusal to provide responses to CFC’s discovery requests concerning prior bad faith claims
against them on the grounds that the information concerning such bad faith claims is not
relevant to CFC’s own bad faith counterclaim or, if somehow relevant, that production of
the requested information would be too burdensome. Because the parties contemplate a
series of depositions beginning on or about December 20, 2000, to which the requested
discovery responses would likely be relevant, the court has moved with speed, but not with
haste, to provide as prompt a ruling on the present motions as due consideration of the

merits would permit.

Il. LEGAL ANALYSIS

The court undertakes to resolve here the two persistent and vexing discovery issues
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remaining in this case. Although there is no necessary connection between the way the
privilege issue is resolved, and the way the prior bad faith claims issue is resolved, there
is a common thread between these discovery issues. That thread is that the resolution of
both discovery issues may depend, at least in part, on the nature of CFC’s bad faith
counterclaim to which CFC contends that the materials at issue are relevant. Thus, the
court will begin with a brief survey of the nature of CFC’s bad faith counterclaim under

lowa law, then turn to separate consideration of the privilege and “other claims™ issues.

A. “First-Party” Bad Faith Claims Under lowa Law

The lowa Supreme Court has recognized both “first-party” and “third-party” bad
faith claims against insurers. See Dolan v. Aid Ins. Co., 431 N.W.2d 790 (lowa 1988). In
Kooyman v. Farm Bureau Mut. Ins. Co., 315 N.W.2d 30, 33-34 (lowa 1982), the lowa
Supreme Court recognized the “third-party” variety of the tort—that is, a cause of action
by a third party against an insurer asserting that the insurer acted in bad faith in its
representation of its insured with regard to the third-party’s claim against the insured’s
policy. Dolan, 431 N.W.2d at 790. Somewhat later, inDolan v. Aid Ins. Co., 431 N.W.2d
790 (lowa 1988), the lowa Supreme Court also recognized a “first-party”” bad faith cause
of action—that is, a cause of action by an insured against its insurer alleging that the insurer
acted in bad faith in its treatment of the insured’s insurance claim. See Stahl v. Preston
Mut. Ins. Ass’n, 517 N.W.2d 201, 203 (lowa 1994). A “first-party” variety of “bad faith”
claim is at issue here.

As the lowa Supreme Court has explained,

We adopted the first-party tort of bad faith in Dolan
because “traditional damages for breach of contract will not
always adequately compensate an insured for an insurer’s bad
faith conduct.” 431 N.W.2d at 794; see, e.g., Nassen v.
National States Ins. Co., 494 N.W.2d 231 (lowa 1992). We
explained that “the nature of the contractual relationship
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between the insurer and insured” justified this conclusion.
Dolan, 431 N.W.2d at 794. Though we declined to recognize
a fiduciary relationship in first-party situations, we determined
that a bad faith tort would serve to redress the “inherently
unequal bargaining power” between the insurer and insured. Id.

Stahl, 517 N.W.2d at 203. The lowa Supreme Court has repeatedly stated the elements of
proof for such a claim, as follows:

To be successful in a first-party bad faith claim, a plaintiff
must prove by substantial evidence (1) the absence of a
reasonable basis for denying the claim, and (2) that the
defendant knew or had reason to know that its denial was
without a reasonable basis. Sampson v. American Standard Ins.
Co., 582 N.W.2d 146, 149 (lowa 1998).

Seastrom v. Farm Bureau Life Ins. Co., 601 N.W.2d 339, 346 (lowa 1999); Sampson v.
American Standard Ins. Co., 582 N.W.2d 146, 149-150 (lowa 1998); Morgan v. American
Family Mut. Ins. Co., 534 N.W.2d 92, 96 (lowa 1995); Brown v. Danish Mut. Ins. Ass’n,
550 N.W.2d 171, 175 (lowa Ct. App. 1996); AMCO Mut. Ins. Co. v. Lamphere, 541
N.W.2d 910, 914 (lowa Ct. App. 1995).

As to the first element of the tort,

An insurance company has the right to challenge claims that are
“fairly debatable” without being subject to a bad faith tort
claim. [Sampson, 582 N.W.2d] at 150. Thus, when an
objectively reasonable basis for denying a claim exists, the
insurer cannot be held liable for bad faith as a matter of law.
Id. The debate may involve a dispute concerning an issue of
fact or law. Id. The reasonable basis for denying the claim,
however, must exist at the time the claim is denied. Id.

Seastrom, 601 N.W.2d at 346-47; Sampson, 582 N.W.2d at 150; Morgan, 534 N.W.2d at
96. “‘The absence of a reasonable basis for denying the claim is an objective element.’”
Sampson, 582 N.W.2d at 150 (quoting Morgan); Reuter v. State Farm Mut. Auto. Ins. Co.,
469 N.W.2d 250, 253 (lowa 1991).



While the first element of the tort is an objective one, the second element—the
“knew or reasonably should have known” element—is a “subjective” element. Brown, 550
N.W.2d at 175 (citing Reuter, 469 N.W.2d at 253). In Reuter, the lowa Supreme Court
considered the relevance of the insurer’s investigation to the “knowledge” element:

Reuter argues State Farm must properly investigate and
evaluate the medical expense claim before it can urge the claim
is “fairly debatable.” In response, State Farm cites Pirkl [v.
Northwestern Mut. Ins. Ass’n, 348 N.W.2d 633 (lowa 1984),]
where in a first-party case, we said “the insurer has no clearly
defined duty to investigate and may require the insured to
present adequate proof of loss before paying the claim.” Pirkl,
348 N.W.2d at 633.

If an objectively reasonable basis for denial of a claim
actually exists, the insurer, as a matter of law, cannot be held
liable for bad faith. Thus, an insurer’s intentional, reckless, or
negligent failure to investigate or evaluate a claim is only an
element by which the insured may prove that no lawful basis for
refusal existed. The insurer’s “subpar’ investigation cannot in
and of itself sustain a tort action for bad faith. The lack of
proper investigation and evaluation is significant in proving the
crucial element of a bad-faith tort, namely knowledge by the
insurer of the lack of a debatable reason for denial. See Gulf
Atl. Ins. Co. v. Barnes, 405 So.2d 916, 924 (Ala. 1981); State
Farm Fire & Casualty Co. v. Balmer, 891 F.2d 874, 877 (11th
Cir. 1990), aff’g, State Farm Fire & Casualty Co. v. Balmer,
672 F. Supp. 1395 (M.D. Ala. 1987). Although subjective bad
faith may be inferred from an insurer’s flawed investigation, an
improper investigation, standing alone, is not sufficient cause
for recovery if the insurer in fact has an objectively reasonable
basis for denying the claim. Pace v. Insurance Co. of N. Am.,
838 F.2d 572, 584 (1st Cir. 1988).

Reuter, 469 N.W.2d at 254-55. In Seastrom, the lowa Supreme Court again explained the
relevance of investigation to a first-party bad faith claim:

It is clear Farm Bureau investigated the claim, even if
such investigation was not as thorough or all-encompassing as



the plaintiffs would have desired. “In a first-party bad faith
claim, ‘an imperfect investigation, standing alone, is not
sufficient cause for recovery if the insurer in fact has an
objectively reasonable basis for denying the claim.””
[Sampson, 582 N.W.2d] at 152 (quoting Reuter v. State Farm
Mut. Auto. Ins. Co., 469 N.W.2d 250, 254-55 (lowa 1991)). In
fact, where an insurer has an objectively reasonable basis to
deny coverage, it has no duty to investigate further before
denying the claim. See Morgan v. American Family Mut. Ins.
Co., 534 N.W.2d 92, 98 (lowa 1995).

Seastrom, 601 N.W.2d at 347 (emphasis added); Sampson, 582 N.W.2d at 149-150 (““‘when
an objectively reasonable basis for denying a claim exists, the insurer as a matter of law
cannot be held liable for bad faith™). Thus, an insurance company may reasonably decline
to honor or settle a claim until it has had the chance to investigate the claim fully. See
Sampson, 582 N.W.2d at 151 (citing Dolan v. Aid Ins. Co., 431 N.W.2d 790, 794 (lowa
1988). Indeed, an insurer has a “right” to conduct an investigation concerning claims made
by its insured, see id. (citing Hoekstrav. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100, 111
(lowa 1986); Pirkl, 348 N.W.2d at 635; and Amsden v. Grinnell Mut. Reins. Co., 203
N.W.2d 252, 255 (lowa 1972)), but, under lowa law, an insurer apparently has no “duty”
to do so. See Reuter, 469 N.W.2d at 254 (quoting Pirkl, 348 N.W.2d at 633); see also
Seastrom, 601 N.W.2d at 347 (“In fact, where an insurer has an objectively reasonable
basis to deny coverage, it has no duty to investigate further before denying the claim.”)
(citing Morgan, 534 N.W.2d at 98).

With this understanding of a first-party bad faith claim under lowa law, the court
turns to the discovery issues arising from CFC’s attempts to obtain material relevant to its

bad faith counterclaim.



B. Privilege Issues

1. Arguments of the parties

CFC contends that the London Insurers have tried to shield from discovery all
documents from their claims investigation—which are plainly relevant to CFC’s first-party
bad faith counterclaim—by improperly asserting attorney-client and work product privileges.
More specifically, CFC attacks the London Insurers’ assertion of attorney-client privilege
as to all documents reflecting communications between Mr. Schwartz, an attorney and
President of Professional Claims Managers, Inc. (PCM), who conducted the claims
investigation on behalf of the London Insurers, and any other party, and the London Insurers’
assertion of work product privilege as to documents reflecting their alleged investigation of
CFC’s claim against the employment practices insurance policy. CFC contends that,
although Mr. Schwartz is an attorney, the London Insurers cannot invoke the attorney-client
or work product privileges as to any and all documents he generated or received when he
was acting in the capacity of a claims investigator or adjuster, not as an attorney
representing the London Insurers in anticipation of litigation. CFC also contends that the
London Insurers had a duty to conduct an investigation of CFC’s insurance claim, in the
ordinary course of their business, and thus cannot assert either attorney-client or work
product privilege as to documents generated in such an investigation prior to the date the
London Insurers attempted to rescind the insurance policy and returned CFC’s premium.

The London Insurers assert that they have made a good faith effort to produce all
documents that are both relevant and non-privileged through the informal process the court
demanded. The London Insurers, however, contend that all documents generated in regard
to CFC’s insurance claim after the Insurers began to consider rescission are privileged,
and, moreover, that any documents after the date rescission was decided upon are irrelevant
to CFC’s bad faith claim, because the issue on such a bad faith claim is the Insurers’

conduct before the insurance policy was rescinded. The London Insurers contend that lowa



courts have consistently held that claims investigations conducted by insurers are conducted
“in anticipation of litigation,” and thus are afforded work product protection. The London
Insurers contend further that CFC cannot satisfy the exception to work product protection,
because CFC cannot establish its “substantial need” for the materials at issue in support
of its bad faith claim, where this court has determined, in denying CFC’s motion for
summary judgment, that CFC had a duty to disclose the involuntary termination of various
employees of Security State Bank when CFC acquired that bank. Apparently, the Insurers
contend that this ruling establishes their “reasonable basis” for denying CFC’s insurance
claim and thus defeats CFC’s bad faith counterclaim in this action. Thus, the London
Insurers contend that CFC cannot prove any “substantial need”” for the documents sufficient
to overcome the qualified work product privilege adding that there is no such exception to
the ““absolute” attorney-client privilege.

In reply, CFC contends that federal law, not lowa law, governs the scope of work
product protection, even in this diversity case, and that the London Insurers have failed to
meet their burden of proof to establish work product protection as to all of the documents
it seeks. More specifically, CFC contends that the London Insurers have failed to establish
that the documents in question were produced primarily in an effort to prepare for litigation,
or with an identifiable resolve to litigate, rather than to fulfill their duty to investigate an
insured’s claim. CFC contends that there is a distinction between first-party and third-party
bad faith claims, because the duty owed the insured in a first-party context distinguishes
such cases from the nature of claims investigation in third-party cases, in which much, if

not all, of the insurer’s claims investigation can reasonably be considered to be “in
anticipation of litigation,” that is, litigation with a third party. CFC asserts that, on the
basis of this distinction, courts have presumed that, in first-party cases, all investigation of
an insured’s claim conducted by an insurer before rescinding the policy or denying coverage

is for the purpose of fulfilling a duty to investigate, not in anticipation of litigation, and
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therefore is discoverable by the insured. CFC asserts that, even after the insurer denies
coverage, the court should examine individual documents in camera to determine whether
each document was produced because of an identifiable resolve to litigate. CFC contends
that the London Insurers’ purported “privilege log” falls woefully short of the requirements
of the Federal Rules of Civil Procedure, leaving the court and CFC without a sufficient
basis to determine the propriety of the assertions of privilege as to individual documents.
As to attorney-client privilege, CFC reiterates that, as to most of the purportedly privileged
documents, Mr. Schwartz was acting in his capacity as a claims adjuster and investigator,
not as an attorney, so that no privilege attached. Finally, CFC contends that the London
Insurers have failed to assert their privilege objections in a timely manner and that they
have since waived their purported privileges by disclosing the substance of communications
at issue and by asserting an “advice of counsel’” defense to CFC’s bad faith counterclaim.

2. Applicable law and burden of proof

In a diversity case, such as this one, courts “apply federal law to resolve work
product claims and state law to resolve attorney-client privilege claims.” Baker v. General
Motors Corp., 209 F.3d 1051, 1053 (8th Cir. 2000) (citing Simon v. G.D. Searle & Co., 816
F.2d 397 (8th Cir.), cert. denied, 484 U.S. 917 (1987)). In addition, even though this
matter is before the court on CFC’s motion to compel discovery responses, the London
Insurers, as the parties asserting privilege as a bar to discovery, must carry the initial
burden of proving a factual basis establishing the applicability of the privilege. See, e.g.,
Rabushka v. Crane Co., 122 F.3d 559, 565 (8th Cir. 1997) (finding the non-movant on a
motion to compel met its burden to establish work product and attorney-client privileges),
cert. denied, 523 U.S. 1040 (1998); In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910,
925 (8th Cir.) (““The White House bears the burden of proving the elements of work product
immunity.”), cert. denied, 521 U.S. 1105 (1997). The party asserting the privilege

“me[ets] its burden of providing a factual basis for asserting the privileges when it
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produce[s] a detailed privilege log stating the basis of the claimed privilege for each
document in question, together with an accompanying explanatory affidavit of its . . .
counsel.” 1d. (citing Zar v. South Dakota Bd. of Examiners of Psychologists, 976 F.2d 459,
463-64 (8th Cir. 1992)). Only if the London Insurers meet their burden to prove the
materials in question are protected by the work product privilege will the burden shifts to
CFC to prove “substantial need” and “undue hardship” to obtain those materials. FED. R.
Civ. P. 26(b)(3). The attorney-client privilege, however, has no such “exception.” See
generally Diversified Indus., Inc. v. Meredith, 572 F.2d 596, 603-04 (8th Cir. 1977)
(distinguishing between the scope of work product and attorney-client privileges), on
rehearing, 572 F.2d 606 (8th Cir. 1978) (en banc).

3. Work product privilege

a. General principles

The federal work product doctrine was established in Hickman v. Taylor, 329 U.S.
495 (1947), and is now expressed in Federal Rule of Civil Procedure 26(b)(3). Simon v.
G.D. Searle & Co., 816 F.2d 397, 400 (8th Cir.), cert. denied, 484 U.S. 917 (1987); see
also Norton v. Caremark, Inc., 20 F.3d 330, 339 (8th Cir. 1994) (“The work product
doctrine is found in Federal Rule of Civil Procedure 26(b)(3).””). The Rule provides that
documents “prepared in anticipation of litigation or for trial by or for another party or by or
for that other party’s representative” may be obtained in discovery “only upon a showing
that the party seeking discovery has substantial need of the materials in the preparation of
the party’s case and that the party is unable without undue hardship to obtain the substantial
equivalent of the materials by other means.” FED. R. Civ. P. 26(b)(3). The Rule further
provides that “the court shall protect against disclosure of the mental impressions,
conclusions, opinions, or legal theories of an attorney or other representative of a party
concerning the litigation.” 1d.

Consequently, there are two kinds of work product: ordinary work product and
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opinion work product. See Baker, 209 F.3d at 1054. The Eighth Circuit Court of Appeals
has explained the difference between them as follows:

Ordinary work product includes raw factual information. See
Gundacker v. Unisys Corp., 151 F.3d 842, 848 n.4 (8th Cir.
1998).  Opinion work product includes counsel’s mental
impressions, conclusions, opinions or legal theories. See id. at
n.5. Ordinary work product is not discoverable unless the party
seeking discovery has a substantial need for the materials and
the party cannot obtain the substantial equivalent of the
materials by other means. See Fed. R. Civ. P. 26(b)(3). In
contrast, opinion work product enjoys almost absolute immunity
and can be discovered only in very rare and extraordinary
circumstances, such as when the material demonstrates that an
attorney engaged in illegal conduct or fraud. See In re Murphy,
560 F.2d 326, 336 (8th Cir. 1977).

Baker, 209 F.3d at 1054. In Baker, the court also gave some examples of the kinds of
materials to which the privilege applies:

Notes and memoranda of an attorney, or an attorney’s agent,
from a witness interview are opinion work product entitled to
almost absolute immunity. See In re Grand Jury Proceedings,
473 F.2d 840, 848 (8th Cir. 1973) (attorney’s personal
recollections, notes and memoranda from interviews are
absolutely protected work product); see also Upjohn Co. v.
United States, 449 U.S. 383, 399-400, 101 S. Ct. 677, 66 L.
Ed. 2d 584 (1981) (“[f]orcing an attorney to disclose notes and
memoranda of witnesses’ oral statements is particularly
disfavored because it tends to reveal the attorney’s mental
processes”).  Attorney notes reveal an attorney’s legal
conclusions because, when taking notes, an attorney often
focuses on those facts that she deems legally significant. In
this way, attorney notes are akin to an attorney’s determination
as to which documents are important to a case—the latter being
something we have also held to be protected work product. See
Petersen v. Douglas County Bank & Trust Co., 967 F.2d 1186,
1189 (8th Cir. 1992). . ..

[1]f we were to assume the documents were ordinary
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work product, the [party seeking the documents must show] a
substantial need for the documents and that the substantial
equivalent of the information cannot be procured by other
means. Discovery of a witness statement to an attorney is
generally not allowed if that witness is available to the other
party. See In re Grand Jury Proceedings, 473 F.2d at 849. A
party also does not demonstrate substantial need when it merely
seeks corroborative evidence. See Director, Office of Thrift
Supervision v. Vinson & Elkins, LLP, 124 F.3d 1304, 1308
(D.C.Cir. 1997) (no substantial need when documents sought
would merely reinforce known inconsistencies).

Baker, 209 F.3d at 1054; Gundacker v. Unisys Corp., 151 F.3d 842, 848 (8th Cir. 1998),
cert. denied, 525 U.S. 1070 (1999).

“The work product privilege operates to ensure that an opponent cannot secure
materials that an adversary has prepared in anticipation of litigation.” Gundacker, 151 F.3d
at 848; Pittman v. Frazer, 129 F.3d 983, 988 (8th Cir. 1997) (“The work product privilege
is designed to promote the operation of the adversary system by ensuring that a party cannot
obtain materials that his opponent has prepared in anticipation of litigation.”); see also
Hickman, 329 U.S. at 510-11 (the work product doctrine prevents “unwarranted inquiries
into the files and mental impressions of an attorney,” and recognizes that it is “essential
that a lawyer work with a certain degree of privacy, free from unnecessary intrusion by
opposing parties and their counsel’”). Therefore, “[t]he work product doctrine sharply limits
the access of an opponent to materials ‘prepared in anticipation of litigation or for trial.””
In re Grand Jury Subpoena Duces Tecum, 112 F.3d 910, 924 (8th Cir.) (quoting FED. R.
Civ. P. 26(b)(3), and also citing Hickman, 329 U.S. at 511), cert. denied, 521 U.S. 1105
(1997). Although the doctrine has been applied in a variety of legal contexts, “[t]he
essential element of each case . . . is that the attorney was preparing for or anticipating
some sort of adversarial proceeding involving his or her client.”” Id.; Simon, 816 F.2d at

401 (*“The work product doctrine will not protect these documents from discovery unless
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they were prepared in anticipation of litigation.”).
In Simon, the Eighth Circuit Court of Appeals laid out the test in this Circuit for
determining whether documents were prepared “in anticipation of litigation” as follows:

Our determination of whether the documents were prepared in
anticipation of litigation is clearly a factual determination:
[T]he test should be whether, in light of the nature of the
document and the factual situation in the particular case,
the document can fairly be said to have been prepared or
obtained because of the prospect of litigation. But the
converse of this is that even though litigation is already
in prospect, there is no work product immunity for
documents prepared in the regular course of business
rather than for purposes of litigation.
8 C. Wright & A. Miller, Federal Practice and Procedure
8§ 2024, at 198-99 (1970) (footnotes omitted); see Diversified
Indus., Inc. v. Meredith, 572 F.2d 596, 604 (8th Cir. 1977), on
rehearing, 572 F.2d 606 (8th Cir. 1978) (en banc); The Work
Product Doctrine, 68 Cornell L.Rev. 760, 844-48 (1983). The
advisory committee’s notes to Rule 26(b)(3) affirm the validity
of the Wright and Miller test: *““Materials assembled in the
ordinary course of business * * * * or for other nonlitigation
purposes are not under the qualified immunity provided by this
subdivision.” Fed. R. Civ. P.. 26(b)(3) advisory committee
notes.

Simon, 816 F.2d at 401. Similarly, another panel of the court later wrote,

Under the work product doctrine, discovery of documents
prepared in anticipation of litigation by or for another party or
by or for that other party’s attorney is restricted. Fed. R. Civ.
P. 26(b)(3). Documents “prepared in anticipation of litigation”
may include business records that were specifically selected
and compiled by the other party or its representative in
preparation for litigation and that the mere acknowledgment of
their selection would reveal mental impressions concerning the
potential litigation. Shelton v. American Motors Corp., 805
F.2d 1323, 1329 (8th Cir. 1986). Documents are not protected
under the work product doctrine, however, merely because the
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other party transferred them to their attorney, litigation
department, or insurer. Id. at 1328. Nor are documents
protected that were assembled in the ordinary course of
business or for other nonlitigation purposes. Simon v. G.D.
Searle & Co., 816 F.2d 397, 401 (8th Cir. 1987) (citation
omitted).

Petersen v. Douglas County Bank & Trust Co., 967 F.2d 1186, 1189 (8th Cir. 1992).
Finally, “[t]he work product doctrine is to be applied in a commonsense manner in light of
reason and experience as determined on a case-by-case basis.” Pittman, 129 F.3d at 988.
A district court’s determination that a document is privileged as attorney work product is
reviewed for abuse of discretion. Gundacker, 151 F.3d at 848 (citing Zar, 976 F.2d at 463-
64).

b. Insurance claims files

Numerous courts have noted the difficulty of determining the scope of work product
privilege as it applies to insurance claims files or records from an insurer’s investigation
of an insured’s claim, the precise issues upon which the discovery of the documents in this
case hinges. See, e.g., Goodyear Tire & Rubber Co. v. Chiles Power Supply, Inc., 190
F.R.D. 532, 535 (S.D. Ind. 1999) (noting that, “[b]ecause an insurer’s business is to
investigate claims that may or may not result in litigation, application of the work product
privilege to insurance claims investigations has been frequently litigated,” and citing cases).
The discussion below shows the difficulty.

i. Decisions within this Circuit. Although the Eighth Circuit Court of Appeals does
not appear to have spoken on the precise issues presented here, it has addressed the
applicability of the work product privilege to the products of similar “investigatory”
activities undertaken by attorneys in Diversified Industries, Inc. v. Meredith, 572 F.2d 596
(8th Cir. 1977), on rehearing, 572 F.2d 606 (8th Cir. 1978) (en banc). In Diversified
Industries, “the Board of Directors of Diversified concluded that it should cause an

investigation to be made of the business practices of the company in the context of the
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disclosures that had been made in the course of litigation.”” Diversified Indus., Inc., 572
F.2d at 600. The Board hired a law firm to conduct the investigation and report to the
Board. Id. The court noted that the “Law Firm was not employed to give legal advice to
Diversified and was not employed to represent Diversified in any pending or potential
litigation. The reason for the employment of Law Firm was its supposed expertise in the
relevant field.” 1d. The court considered the applicability of the work product privilege to
two reports by the law firm and various corporate minutes. Id. at 601; see also id. (noting
the applicability of the work product privilege is distinct from the applicability of the
attorney-client privilege). The focus of the court’s analysis of the work product issue,
again, was whether the materials were prepared “in anticipation of litigation™:

From a reading of Rule 26(b)(3) and of the discussion of the
work product rule appearing in 8 Wright & Miller, op. cit.,
88 2021-28, it is at once apparent that the qualified immunity or
privilege accorded to “work product” by the rule is to some
extent broader than the absolute attorney-client privilege that
has been discussed. While the “‘work product” may be, and
often is, that of an attorney, the concept of “work product” is
not confined to information or materials gathered or assembled
by a lawyer. Further, a communication may be immune from
discovery as work product even though it was not made to or by
a “client” of an attorney.

However, the text of the rule makes it clear that the
information or materials sought to be protected as “work
product” must have been obtained *“in anticipation of litigation
or for trial.” Otherwise, the privilege, often referred to as
“qualified immunity” is not available.

With the foregoing in mind, we pass to a consideration
of Diversified’s claim of privilege with respect to the several
documents that are in controversy here.

We have no difficulty in upholding the action of the
district court in refusing to accord protection to Law Firm’s
memorandum of June 19, 1975. That memorandum contained
no confidential information. It did little more than reveal the
relationship between the parties, the purpose for which Law
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Firm had been engaged, and the steps which the Firm intended
to take in discharging its obligation to Diversified. Such a
document is not privileged. See Colton v. United States, 306
F.2d 633, 636 (2d Cir. 1962), cert. denied, 371 U.S. 951, 83 S.
Ct. 505, 9 L. Ed. 2d 499 (1963); Bailey v. Meister Brau, Inc.,
55 F.R.D. 211, 214-15 (N.D. Ill. 1972); 8 Wright & Miller,
op. cit., p. 138.

The questions presented with respect to the December,
1975 report of Law Firm are more difficult. We have
concluded, however, that the report is not entitled to protection
on the basis of either attorney-client privilege or work product
immunity.

* k% %

That the contents of the report constituted “work
product” cannot be denied; nor is there any question that the
report contained the mental impressions, conclusions and
opinions of those who wrote it, including their interpretations of
what the interviews with individuals revealed.

However, it is obvious that Law Firm’s work was not
done in preparation for any trial, and we do not think that the
work was done in “anticipation of litigation,” as that term is
used in Rule 26(b)(3), although, of course, all parties concerned
must have been aware that the conduct of employees of
Diversified in years past might ultimately result in litigation of
some sort in the future.

It may be conceded to Diversified that material may be
assembled in “anticipation of litigation™ even though no suit has
actually been filed. However, the work product rule does not
come into play merely because there is a remote prospect of
future litigation. Zenith Radio Corp. v. Radio Corp. of
America, supra, 121 F. Supp. at 795.

[Quotation omitted.]

Law Firm’s investigation was not made and its report was not
prepared because of any prospect of litigation involving
Diversified. Law Firm was employed simply because the
Board of Directors of Diversified wanted to know what actually
had been going on and wanted to frame policies and procedures
that in the future would protect it against repetitions of the prior
misdeeds, if any, of its employees committed in the past.
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Diversified Indus., Inc., 572 F.2d at 603-04. On rehearing en banc, the court reaffirmed
the conclusion that these materials were not prepared in anticipation of litigation, and thus
were not entitled to protection under the work product privilege. Id. at 611 n.4 (en banc).

One federal district court in this circuit, the United States District Court for the
District of Minnesota, has twice attempted to determine the extent of work product
protection for insurance or similar claims investigations. InMission National Insurance Co.
v. Lilly, 112 F.R.D. 160 (D. Minn. 1986), the court encountered the question of the
applicability of the work product privilege to materials from an insurance claim
investigation by a law firm in the context of the defendant insured’s counterclaim of first-
party bad faith. Mission Nat’l Ins. Co., 112 F.R.D. at 162. The court began its analysis
of the work product issue with a discussion of the principles governing that privilege. Id.
at 163. The court continued,

It is not the precepts of law that give rise to the
difficulty in this case; instead, the difficulty exists because of
plaintiffs decision, immediately upon receiving notice of the
fire, to employ attorneys to fulfill its ordinary business function
of claims investigation. Counsel for plaintiff agrees that Cozen
& O’Connor was the only party responsible for performing that
pure, ordinary business function. As it aptly points out,
however, that singular function, at some point, came to be a
concurrent one with the preparation of a legal stance in the
event of trial. Cozen & O’Connor, through the same personnel
who performed the pure business function, also acted in the role
of counsel. Not until this matter was filed was outside counsel
called in. Based upon all the files and proceedings herein, as
well as the documents submitted for in camera review, it is
clear that this concurrent purpose continued until the filing of
the lawsuit. It is also clear that litigation was in fact
contemplated as of July 3, 1985. Some degree of pure claims
investigation continued past that date.

No one other than plaintiff itself contributed to the
difficult state of events arising from the concurrent role of
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Cozen & O’Connor. It would not be fair to allow the insurer’s
decision in this regard to create a blanket obstruction to
discovery of its claims investigation. To the extent that Cozen
& O’Connor acted as claims adjusters, then, their
work-product, communications to client, and impressions about
the facts will be treated herein as the ordinary business of
plaintiff, outside the scope of the asserted privileges. This
approach results in the majority of the file being discoverable.
This approach is also well-supported legally.

Mission Nat’l Ins. Co., 112 F.R.D. at 163. The court then noted that “[t]here appear to be
three distinct approaches to the legal problem presented here.” Id. at 164.

First is the approach urged by defendant and adopted in
Thomas Organ Co. v. Jadranska Slobodna Plovidba, 54 F.R.D.
367 (N.D. Ill. 1972), where protection is denied to insurance
reports prepared after an accident that may generate a potential
claim. That view operates out of the same concern referred to
above, that the insurance business not be insulated from
discovery. The second view results in a liberal grant of
work-product and attorney-client protection to such items if they
are produced in the wake of an accident likely to be litigated.
See Basinger v. Glacial Carriers, Inc., 107 F.R.D. 771, 773-74
(M.D. Pa. 1985).

The most sound of the three views is that requiring a
case-by-case analysis, considering the unique factual context of
the given problem. This view rejects the hard-line approaches
advocated by both plaintiff and defendant here, and has recently
been favored for that very reason. Basinger, 107 F.R.D. at
774; Tejada Fashions [Corp. v. Yasuda Fire & Marine Ins. Co.,
No. 83-5512, slip op. (S.D.N.Y. June 18, 1984)]; Carver v.
Allstate Ins. Co., 94 F.R.D. 131 (S.D.Ga.1982); Fine v.
Bellafonte Underwriters Ins. Co., 91 F.R.D. 420
(S.D.N.Y.1981); APL Corp. v. Aetna Casualty & Surety Co.,
91 F.R.D. 10, 18 (D. Md. 1980).

Mission Nat’l Ins. Co., 112 F.R.D. at 165. The court concluded that the vast majority of
the documents in question in the case before it that had been submitted under the claim of

work product privilege constituted “pure factual investigation of the claim”—going to how
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the fire in question started and who was responsible for it—and that some of the
investigation was required under the terms of the policy itself. Id. Moreover, “[b]ecause
the documents of plaintiff include non-legal opinions and thoughts about the facts, as
opposed to legal or trial matters, such ‘mental processes’ are properly treated as part of the
ordinary business of the insurer,” and were therefore discoverable. Id. Where the purposes
of factual investigation and clear trial preparation overlapped later in the investigation, the
court concluded that the discoverability of the materials turned on a different question,
specifically, whether the party seeking the materials had established a substantial need to
overcome the privilege. Id. As to “substantial need,” the court concluded as follows:

Here, as in APL Corp. v. Aetna, defendant needs to know, in
order to assert both its defense and counterclaim, what the
insurer knew at the time of the claim denial. The issue being
the state of the insurer’s knowledge, it becomes apparent that
plaintiff has all the relevant information under its control. For
this compelling reason, then, the claim of work-product is
overcome. APL Corp., 91 F.R.D. at 14. Even if plaintiff were
more persuasive in urging that defendant could determine from
other sources what its insurer “should have known” at the time
of the claim denial, there is a sufficient basis to conclude that
defendant does not have ready access to much of the primary
source information. To recreate the arson investigation at this
point would clearly constitute an undue hardship. Such reasons
are adequate for overruling an assertion of the work-product
doctrine. In re Murphy, 560 F.2d at 334.

Mission Nat’l Ins. Co., 112 F.R.D. at 164. Therefore, the court ordered production of the
investigation materials with redaction, where necessary, to remove disclosures of the
mental processes and opinions of counsel that truly bore on the “anticipated, choate
litigation.” Id.

The United States District Court for the District of Minnesota again encountered
similar issues in Marvin Lumber & Cedar Co. v. PPG Indus., Inc., 168 F.R.D. 641 (D.

Minn. 1996), where it addressed the question of the scope of work product protection for the
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plaintiffs’ investigation of a wood rot problem centering on products in which the plaintiff
had utilized a preservative made by the defendant. See Marvin Lumber & Cedar Co., 168
F.R.D. at 643. Some of the plaintiffs’ customers, who had received allegedly defective
products subject to wood rot, were threatening litigation. Id. In Marvin Lumber, after
noting that the critical issues for the applicability of the privilege is whether the materials
at issue were prepared in anticipation of litigation, and stating this Circuit’s test from
Simon, the court added, “Where the work product of the attorneys is intertwined between
prospective litigation and non-litigation business purposes, the work product doctrine should
properly attach.” 1d. at 645 (citing Diversified Indus., Inc., 572 F.2d at 610). The court’s
resolution of the privilege issue, however, specifically relied on the reasoning in Mission
National Insurance concerning the applicability of the privilege to an insurer’s investigation
of a claim:

The parties’ principal dispute centers upon the role that
was played by legal counsel in the Plaintiffs’ investigation of
the wood rot problem. In this regard, we find the reasoning of
the Court, in Mission Nat’l. Ins. Co. v. Lilly, 112 F.R.D. 160
(D. Minn. 1986), to be persuasive. There, an insurer sued its
insured for a determination of liability and, after the insured
had submitted a policy claim, the insurer retained a law firm to
conduct and oversee an investigation of the insured’s claim.
Despite the fact that counsel performed that investigation, the
Court rejected the insurer’s claim of “work product”
protection, by reasoning that the mere involvement of an
attorney, in the ordinary business activities of a party, cannot
legitimately shield those activities from discovery. Under such
circumstances, the Court felt that it would be distinctly unfair
to allow the insurer’s decision, to subcontract its
decisionmaking to a third-party law firm, “to create a blanket
obstruction to discovery of its claims investigation.” Id. at
163. We think the very same may be said here and, as a
consequence, the Plaintiffs may not shield their investigation of
the cause of the alleged wood rot merely because they elected
to delegate their ordinary business obligations to legal counsel.
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Marvin Lumber & Cedar Co., 168 F.R.D. at 646. The court also considered the plaintiffs’
attempt to evade Mission National Insurance:

Rather than distinguish the Court’s holding in Mission,
counsel for the Plaintiffs had advised that the Defendant has
simply asked the *“wrong questions.”  Specifically, the
Plaintiffs contend that the Defendant’s inquiries have been
wholly restricted to exploring which was communicated by the
Plaintiffs to their legal counsel or vice versa. Of course, under
the rule expressed in In re Bieter Co., 16 F.3d 929, 940-41 (8th
Cir. 1994), such communications are privileged even though the
facts, that are contained in the communications, are not.
Further, while historical facts are not privileged, when those
facts are collated or categorized by legal counsel they may well
be entitled to protection from disclosure under the work product
doctrine. See, e.g., Shelton v. American Motors Corp., [805
F.2d 1323,] 1326 [(8th Cir. 1986)] (selective review of
numerous documents reflects counsel’s legal theories and
thought processes, which are protected as work product).
Nevertheless, as our Court of Appeals has repeatedly
recognized, “[d]Jocuments are not privileged under the work
product doctrine * * * merely because the other party
transferred them to their attorney, litigation department, or
insurer.” Petersenv. Douglas County Bank & Trust Co., [967
F.2d 1186,] 1189 [(8th Cir. 1992)], citing Shelton v. American
Motors Corp., supra. Therefore, while the Plaintiffs may
lawfully assert a privilege as to a chart or other compilation of
facts, that was specifically generated to respond to a specific
request from legal counsel, the Plaintiffs may not generally
assert a blanket privilege as to those facts that were generated
by its investigation merely because those facts were
subsequently incorporated into a communication to counsel.

Marvin Lumber & Cedar Co., 168 F.R.D. at 646. The court in Marvin Lumber directed
discovery to proceed consistent with these principles. Id.
ii. Other courts. Although the court finds that adequate guidance is provided by

decisions from within this Circuit, in light of the complexity of the issues presented here,
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the court will also consider decisions from other courts. That consideration, however, is
not meant to be exhaustive; rather, it is intended to develop further applicable principles for
resolution of the work product privilege issue in this case.

In the insurance context, several courts have rejected the notion that every statement
taken by a defendant’s insurance adjustor or every document generated in the course of
investigation of an insurance claim is necessarily prepared in anticipation of litigation;
instead, these courts, like the Eighth Circuit Court of Appeals in Simon, 816 F.2d at 401,
have attempted to distinguish documents and statements that truly were prepared in
anticipation of litigation from those prepared in the ordinary course of business or for other
non-litigation purposes, rejecting the application of work product privilege to materials of
the latter kind. See, e.g., Holtonv. S & W Marine, Inc., __ F. Supp.2d ___, 2000 WL
1693667 (E.D. La. Nov. 9, 2000); United States Fidelity & Guaranty Co. v. Braspetro Oil
Servs. Co., _ F.Supp.2d __ , 2000 WL 744369, *9 (S.D.N.Y. June 8, 2000); Disidore
v. Mail Contractors of Am., Inc., 196 F.R.D. 410, 413-14 (D. Kan. 2000).

For example, the court in Holton made the following pertinent observations
concerning collection of witness statements:

Insurance companies regularly take statements from witnesses
during the routine adjustment of a potential insurance claim.
The collection of [a witness’s] statement during the ordinary
course of business need not raise the protections afforded to
attorney workproduct despite defendants’ claim that prudent
parties anticipate litigation and act with that possibility in mind.
Defendants’ assertions cannot protect the witness’s statement
from discovery absent a showing that their investigations were
conducted primarily for the purposes of future litigation and
outside the ordinary course of investigating a potential
insurance claim.
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Holton,  F. Supp.2dat ___ , 2000 WL 1693667 at *3 (emphasis added).1

Similarly, the court inPiatkowski v. Abdon Callais Offshore, L.L.C., _ F. Supp. 2d
___, 2000 WL 1145825 (E.D. La. Aug. 11, 2000), also focused on the question of whether
the insurer’s materials were assembled in anticipation of litigation or in the ordinary course
of the insurer’s business:

[Clourts have routinely recognized that the investigation and
evaluation of claims is part of the regular, ordinary, and
principal business of insurance companies. Thus, even though
litigation is pending or may eventually ensue does not cloak
such routinely generated documents with work product
protection. See Amak Food Corp. v. The Travelers Co., No.
80-5753, slip op. at 2 (S.D. N.Y. April 27, 1981); Atlanta
Coca-Cola Bottling, Co. v. Transamerica Ins. Co., 61 F.R.D.
115, 118 (N.D.Ga.1972).

Piatkowski, _ F. Supp. 2d at ___, 2000 WL 1145825 at *2. In the absence of any
information indicating that the party claiming the privilege performed services that were
different from an insurer’s business of investigating and adjusting claims and resolving
disputes short of litigation, the court found that the party asserting the privilege had failed
to carry its burden to establish work product protection. Id. at *3. See also Disidore, 196
F.R.D. at 414 (although the insurance company hired an attorney to conduct its claims
investigation, it failed to present adequate evidence showing the attorney was hired “in
anticipation of litigation” where the evidence failed to show a purpose other than routine

claims investigation and failed otherwise to shed any light on whether the discussions and

1Even if the statement in question in Holton qualified as privileged work product, the
court found that the privilege had been defeated, because the party seeking the statement
had demonstrated both the substantial need and undue hardship necessary for discovery of
work product under Rule 26(b)(3). Holton, _ F. Supp. 2dat ___, 2000 WL 1693667 at *3.
This was so, because the statement had been taken close in time to the event from which
the claim arose, and the witness and the claimant were the only two witnesses to the
accident. Id.
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notes in question took place in anticipation of a lawsuit being filed).

In Braspetro Oil Servs. Co., the United States District Court for the Southern
District of New York noted that “[c]ourts have observed that the application of the work
product doctrine to documents prepared by insurance companies during claims investigations
is difficult because “[t]he nature of the insurance business is such that an insurance company
must investigate a claim prior to determining whether to pay its insured,” and thus pre-
litigation investigation is the routine business of insurance companies.”” Braspetro Oil
Servs. Co., _ F. Supp. 2d at __, 2000 WL 744369 at *9 (quoting Westhemeco Ltd. v.
New Hampshire Ins. Co., 82 F.R.D. 702, 708 (S