N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Plaintiff, No. CRO1-4092- DEO
VS. CRDER
CESAR ALEJANDRO CONTRERAS,

Def endant .

This matter conmes before the Court upon defendant’s notion
to dismss (docket #10). After careful consideration of the
parties’ witten and oral argunents, as well as the rel evant
case law, defendant’s notion to dismss is sustained.
| . BACKGROUND

The defendant was arrested w thout a warrant on Septenber
24, 2001 by Tri-State Drug Task Force officers and detained in
t he Wbodbury County Jail for a period of thirty-five (35) days
bef ore he was brought before a federal nagistrate judge for an
initial appearance. The defendant was indicted thirty-one (31)
days after his arrest on one count of conspiracy to possess and
di stri bute nmet hanphetam ne within 1000 feet of the real property
conprising a public elenentary school, in violation of Title 21,
US C 88 841(a)(1), 841(b)(1)(B), 846 and 860(a). The
defendant filed a notion to dismss the indictnment wth

prejudice, pursuant to Federal Rule of Cvil Procedure 12(b).



Since then, the governnment has filed a new indictnent against
t he defendant charging himwith illegal re-entry in violation of
Title 8 U.S.C. 88 1326(a) and (b).

The following chronology provides an overview of the

rel evant dates and actions which are pertinent to this case:

Sept enber 24, 2001 Defendant arrested by an officer with the
(day 1) Tri-State Drug Task Force and taken to
Wodbury County Jail and booked.

US Marshal hol dt was pl aced on def endant.
No state or federal charges were filed at
time of arrest.

INS hol d pl aced on def endant.

Def endant was not arrested on a warrant
I ssued by state or federal court.

Cct ober 24, 2001 Expiration of 30 days for filing

(day 30) indictnent pursuant to 18 US C 8§
3161(b).
Cct ober 25, 2001 I ndi ctmrent issued by G and Juryz.
(day 31)
Cct ober 29, 2001 us Mar shal ' s of fice notified of
(day 35) defendant’ s arrest. Def endant taken to

court for initial appearance before U S.
Magi strate Judge Paul A Zoss.

Counsel appointed to represent defendant.

1 This hol d does not notify the U.S. Marshals that a person
is being held. It is used only by the jail to identify who wll
pay the bill for housing the person.

2G:‘rand Jury was in session from Qctober 23-25, 2001.
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Novenber 13, 2001 Modtion to dismss filed by defendant.

Novenber 29, 2001 Hearing held on notion to dism ss -
hearing continued due to unavailability
of governnment wi tnesses

Decenber, 2001 Pl ea negoti ati ons underway, plea hearing
set for January 4, 2002 and later, at the
request of the parties, reschedul ed for
January 11, 2002.

January 10, 2002 Pl ea hearing called off at the request of
def endant’ s attorney.

January 23, 2002 Governnent files new indictnent against
def endant charging himwth illegal re-
entry.

February 1, 2002 Conti nuation of hearing on notion to
dismss - Tri-State Drug Task Force
of ficer and Deputy U S. Marshal testify -
not able to conclude the hearing as a
governnent wi tness was not avail abl e.

February 8, 2002 Conti nuation of hearing on notion to
dismss - INS agent testifies.

Bot h sides rest.

1. ARGIMENTS & ANALYSI S

The thrust of defendant’s notion to dismss is that there
was unnecessary excessive delay, in violation of Federal Rul e of
Crimnal Procedure 5(a), between the tinme he was arrested and
detained and the tine he was brought to court for an initia

appear ance. Federal Rule of Cimnal Procedure 5(a) provides in



pertinent part that:

[Aln officer making an arrest wunder a
warrant issued upon a conplaint or any
person making an arrest w thout a warrant
shall take the arrested person wthout
unnecessary delay before the nearest
avai |l abl e federal nmagistrate judge or, if a
federal magistrate judge is not reasonably
avai l abl e, before a state or |ocal judicial
of ficer authorized by 18 U S.C. 83041.

Fed. R Oim P. 5(a) (enphasis added).
The defendant also argues that his Fourth Amendnent right to

protection agai nst unfounded invasions of |iberty and privacy
wer e viol ated because no probabl e cause determ nati on was nade
until the grand jury indicted himon Cctober 25, 2001, 31 days
after he was arrested and det ai ned.

The defendant cites to the court case of County of Riverside
v. Mlaughlin, 500 US. 44 (1991) where the United States
Suprene Court discussed CGerstein v. Pugh, 420 U S. 103 (1975),

whi ch requires that persons arrested without a warrant pronptly
be brought before a nagistrate judge for a probable cause
determ nation. The Riverside Court held that under the Fourth
Amendnent, “a jurisdictionthat provides judicial determ nations
of probable cause within 48 hours of arrest, wll, as a general
matter, conply with the pronptness requirenent of Gerstein.”
R verside, 500 U S. at 56.

In this case, the defendant did not have an initial

appear ance before a nagi strate judge until thirty-five (35) days



after he was arrested and detained — well over the forty-eight
(48) hour limt set out in Rverside. Further, R verside states
that when an arrested individual does not receive a probable
cause determnation with forty-eight (48) hours, the burden
shifts to the government to denonstrate the existence of a bona
fide energency or other extraordinary circunstance. R verside,
500 U. S. at 56-57.

The def endant al so argues that his Sixth Arendnent right to
a speedy trial was violated because he was not indicted within
the thirty (30) day period pursuant to 18 U S.C. 8§ 3161(hb).
Title 18 U.S.C. § 3161(b) states:

Any information or indictnent charging an
i ndi vidual with the comm ssion of an of fense
shall be filed within thirty days fromthe
date on which such individual was arrested
or served wth a sunmons in connection with
such charges. | f an individual has been
charged with a felony 1in a district court
in which no grand jury has been in session
during such thirty-day period, the period of
time for filing of the indictnment shall be
extended an additional thirty days.

18 U.S.C. 8§ 3161(b) (enphasis added).

Here, as nentioned, the defendant was not indicted until thirty-

one (31) days after his arrest.

The Eighth Grcuit, however, has held that the thirty (30)
day clock starts to run on the day a conplaint is filed. See
United States v. Solonon, 679 F.2d 1246, 1252-53 (8th Cir
1982). In Solonon, the Eighth Crcuit refused to dismss an




indictnent filed seventy-four (74) days after an arrest because
Title 18 U. S.C. 83162 does not specify what the renedy shoul d be
when 83161(b) is violated and only an arrest has occurred but no
conpl aint has been filed. The Sol onon court concluded that the
term®“arrest” in 83161(b) “nust be construed as an arrest where
the person is charged with an offense.” 1d. at 1252. The
def endant here, who was arrested w thout a conplaint, argues
that he was “arrested” for purposes of the Speedy Trial Act and
was in “legal Iinbo” - he was arrested and detained for thirty-
one (31) days without any charges filed or pending in either
state or federal court. The defendant cites to United States v.
Gsunde, 638 F. Supp. 171 (N.D. Ca. 1986) where the defendant was

held in federal custody for 106 days after his arrest before a
conplaint was filed against him and he was brought before a
judge. The indictnment agai nst Gsunde was not handed down unti |
118 days after his arrest. In discussing United States V.
Sol onon, 679 F.2d 1246 (8th Gr. 1982), the Gsunde court

concl uded t hat

[t]he inportant factual distinction between
the Sol onon matter and the case at bar is
that Sol onon was i medi ately rel eased after
his arrest. To the extent it is asserted
that a proper interpretation of the term
“arrest,” as contenpl ated under the Speedy
Tri al Act, woul d condone conti nuous
detention w thout char ge, this Court
declines and refuses to make such an
i1logical inference. It is the restraint on
individual I|iberty not nerely procedural



stagnation following the filing of fornal
charges which Congress intended to protect
agai nst when it passed the Act.

OGsunde, 638 F. Supp. at 174.
This Court also declines and refuses to conclude that a
pri soner can be held for nore than thirty (30) days and have the

rule be that there is no violation of his rights because “we
never filed any charges.”

The governnent argues that although there nmay have been a
delay in bringing the defendant before a magi strate judge for an
initial appearance, the indictnment should not be dismssed with
prej udi ce because the defendant was under an INS hold during
this time. The defendant admtted early on, to an INS agent,
that he was inthe United States illegally, he gave up his right
to an INS hearing, and acknow edged he would be held in
detention until his deportation. See governnent’s exhibits A
B, C and D At the hearing held before this court, the
governnent called as a witness Dail Fellin, an officer with the
Tri-State Drug Task Force, who was involved in the investigation
and arrest of the defendant. He testified that at sonetine
after the defendant’s arrest he becane aware that an INS hold
was placed on the defendant but he did not know exactly when
t hat happened. He further testified that it was not until a
week after the defendant was arrested that he noticed the
defendant was still sitting in the Wwodbury County Jail and he

contacted the U S. Attorney’s Ofice and nade themaware of this



defendant’ s presence at the county jail.

The governnent also called INS Agent Brian Nelson who
testified that he had done an investigation of defendant’s “A’
filed. Agent Nel son was unable to renenber when he exactly
recei ved defendant’s “A” file but he did recall that he did not
process the defendant or request a fingerprint conparison on him
until Cctober 25, 2001, thirty-one (31) days after defendant’s
arrest. Therefore, it was not until Cctober 26, 2001 that INS
becane aware of defendant’s prior convictions, nmaking it
possible for INS to have pertinent evidence to submt to the
US Attorney’'s Ofice so that the defendant could be indicted
for illegal re-entry.

Agent Nel son al so explained that an “INS hold” (which was
placed on the defendant sonetinme after his arrest when he
admtted to being in the country illegally) neans that the
def endant was deportable at that tine. Therefore, the defendant
argues that because INS did not becone aware of defendant’s
prior convictions until Cctober 25, 2001, it is conceivable that

t he defendant could have been deported back to Mexico between

Spefendant’s “A" file (Alien File) was created when he
initially applied with U S. Immgration for legal inmmgration
status and was granted | egal resident status. Convictions in
&l ahoma for knowingly wthholding stolen property and
distribution of marijuana caused himto be deported on Novenber
23, 1999. He is now consi dered an “aggravated fel on” because of
his re-entering the United States after bei ng deported for those
crimes.



t he period of Septenber 24 and Cct ober 25, 2001. Further, Agent
Nel son expl ained that a marshal’s hold is different froman INS
hold - a person arrested by a drug task force officer and pl aced
under a U S. Marshal hold is not in the sane status as a person
hel d under an INS hold. Renenber, in this case the U S
Mar shal s never knew about this defendant being in jail or being
under a U.S. Marshal hold until the Wodbury County Sheriff’s
O fice called Deputy Marshal Duane WAl hof about twenty-one (21)
days after the defendant’s arrest. The deputy sheriff told
Duane Wal hof that there was no hold of any kind on t he def endant
except the U S. Marshal hold, which as explained earlier, is
used only for billing purposes and does not even notify the
marshal s that a person is being held.

The sumtotal of the testinony of Dail Fellin, Brian Nel son
and Deputy Marshal Duane Walhof was that none of them
individually or collectively, had any evidence to denonstrate
t he existence of a bona fide energency or other extraordinary
circunstance as required by the R verside case at p. 56-57.

The defendant may have been under an INS hold, however, he
coul d have been deported to Mexico during this | ong delay and he
woul d not now be facing the current drug charge. This fact
however, has not been considered crucial in this Court’s review
of this case.

As nmentioned earlier, inthe R verside case, the court rul ed
that where an arrested individual does not receive a probable

cause determnation within forty-eight (48) hours, the burden



shifts to the government to denonstrate the existence of a bona
fide energency or other extraordi nary circunstance. R verside,
500 U.S. at 56-57. The Governnment has not given this Court a
pl ausi bl e expl anation, |et alone a bona fide energency, as to
why the defendant did not appear before a nagistrate judge for
an initial appearance w thout unreasonable delay. Further, the
i ndi ct nent agai nst the defendant was not filed withinthe thirty
(30) day deadline as prescribed by the Speedy Trial Act, 18
U S.C 88 3161-3174.

As in the Osunde case, the defendant here was held in
custody from the time he was arrested until the tine of his
Initial appearance thirty-five (35) days later. Therefore, this
case is distinguishable fromUnited States v. Sol onbn, 679 F.2d
1246 (8th Gr. 1982). A violation of the Speedy Trial deadline

results in mandatory dism ssal of the charges. 18 U S. C 8§
3162(a) (1), United States v. Mller, 23 F.3d 194, 196 (1994).

The governnment has not called to our attention any case that

woul d allow us to ignore this nmandate.
The governnent did cite the case of United States v. Davis,
785 F.2d 610 (8th Cr. 1986), but that case is easily

di sti ngui shabl e. Davis was accused of rape and taken into

custody by Sheriff’s deputies. Upon investigation it was
determ ned that the rape took place within the boundaries of a
nati onal park. The Sheriff turned the defendant over to a park
ranger. The defendant was rel eased fromcustody within forty-
ei ght hours. About fifty-three (53) days later, while still not
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i n custody, the defendant was indicted.
The Davis court states as foll ows:

Here, Davis was not brought before a
magi strate, formally charged by a conpl ai nt
or _held in custody pending the filing of
formal charges. Therefore, we hold that the
district court was correct in not dismssing
t he i ndi ctnent.

Davis, 785 F.2d at 613-614 (enphasi s added).

Contreras, of course, was never released. He was in custody

until the date of the indictnent. The Davis case does not apply
her e.

Further, the governnent’s failure to indict the defendant
withinthirty (30) days of his arrest does not fall under any of
t he exceptions set out in 18 U . S.C. § 3161(h).

The Speedy Trial Act al so states that i n determ ni ng whet her
to dismss the case with or w thout prejudice,

the court shall consider, anong others, each
of the followi ng factors: the seriousness of
the offense; the facts and circunstances of
the case which led to the dismssal; and the
| mpact of a reprosecution on t he
admnistration of this chapter and on the
adm ni stration of justice.

18 U.S.C. § 3162(a)(1).

The Court has considered each of these factors and is
persuaded that while the offense charged is serious, the facts
and circunstances set out herein are clear. Wiether it was the
INS, the Wodbury County Jailers, the US. Mirshals, the Drug
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Task Force officers or the U S. Attorney’'s Ofice, individually
and col |l ectively, they clearly m ssed a deadline. As nentioned,
Judge G bson in the Mller case, ruled that mssing such a
deadline required a mandatory dism ssal. The Court is further
per suaded that the i npact on the re-prosecution, or |ack thereof,
will have little effect on the adm nistration of justice. The

I ndi ctmrent shoul d be dism ssed with prejudice.

| T 1S THEREFORE HEREBY ORDERED t hat defendant’s notion to
dismss is sustained and the indictnment against the defendant
(Case No. 01CR4092) is dismssed wth prejudice.

I T 1S SO ORDERED.
DATED this _ day of February, 2002.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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